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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 

45  CFR  Parts  166, 166a,  166b,  166c 

Adult  Education  State-Administered 
Program  and  Commissioner’s 
Discretionary  Programs  . 

agency:  Office  of  Education,  HEW. 
action:  Final  Regulations. 

summary:  The  Commissioner  of 
Education  issues  final  regulations  to 
implement  the  Adult  Education  Act, 
amended  by  the  Education  Amendments 
of  1978.  These  regulations  govern  the 
•  State-administered  program  of  adult 
education  and  the  Commissioner’s  four 
discretionary  programs.  The  primary 
thrust  of  these  regulations  is  to 
significantly  expand  the  State  delivery 
system  of  educational  services  to  adults 
who  are  least  educated  and  most  in 
need  of  assistance.  The  regulations  also 
address  educational  programs  for  adult 
immigrants  and  adult  Indochina 
refugees,  planning  grapts  to  States,  and 
a  national  development  and 
dissemination  program. 

EFFECTIVE  DATE:  These  regulations  are 
expected  to  take  effect  45  days  after 
they  are  transmitted  to  the  Congress. 
Regulations  are  transmitted  to  the 
Congress  several  days  before  they  are 
published  in  the  Federal  Register.  If  the 
Congress  disapproves  the  regulations  or 
takes  certain  adjournments,  the  effective 
date  is  changed  by  statute.  To  learn  the 
effective  date  of  these  regulations, 
phone  or  write  the  contact  person  for 
the  Division  of  Adult  Education  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  V.  Delker,  Director,  Division  of 
Adult  Education,  U.S.  Office  of 
Education,  400  Maryland  Avenue  SW., 
(ROB-3,  Room  5056),  Washington,  D.C. 
20202,  (202)  245-2?78. 

SUPPLEMENTARY  INFORMATION: 
Background 

Title  XIII  of  the  Education 
Amendments  of  1978  (Pub.  L.  95-561) 
contains  the  amendments  to  the  Adult 
Education  Act.  The  primary  purpose  of 
the  Adult  Education  Act  has  been,  and 
continues  to  be  under  the  new 
amendments,  to  offer  educationally 
disadvantaged  persons  16  years  of  age 
and  older  the  opportunity  to  acquire 
basic  skills  necessary  to  function  in 
society  and  to  become  more  employable, 
productive,  and  responsible  citizens. 

There  are  two  major  parts  to  the  adult 
education  program  established  under 
the  Adult  Education  Act.  One  is  the 
State-administered  program  and  the 


other  is  comprised  of  four  national 
discretionary  programs. 

The  State-administered  program 
establishes  a  cooperative  effort  between 
the  Federal  Government  and  the  States. 
Funds  are  allocated  to  the  States  on  a 
formula  basis  and  the  States,  in  turn, 
fund  local  programs  based  on  need  and 
resources  available.  Each  State  is 
required  to  match  these  Federal  adult 
education  funds  at  the  rate  of  ten  cents 
for  every  ninety  cents  of  Federal  money. 

The  Commissioner  of  Education 
considers  the  most  important  objective 
of  this  Act  to  be  to  provide  adult  basic 
education  for  those  who  are  least 
educated  and  most  in  need  of 
assistance.  As  the  House  Report  on  this 
subject  stated,  “The  needs  of  those 
individuals  have  not  been  adequately 
met  to  date  and  now  is  not  the  time  to 
loosen  up  the  requirements  of  the  Act  to 
spend  more  funds  on  those  who  are 
better  educated  and  closer  to  achieving 
high  school  equivalency.  For  this  reason, 
the  Committee  [on  Education  and  Labor] , 
adopted  amendments  that  specifically 
direct  that  the  required  State  plans 
describe  how  the  program  in  each  State 
will  reach  some  of  the  adult  populations 
traditionally  most  in  need  of,  and  least 
likely  to  participate  in,  adult  education." 
(H.  Rept.  No.  95-1137,  p.  128) 

Congress  amended  the  Adult 
Education  Act  to  stress  a  significant 
expansion  of  a  State’s  delivery  system 
and  an  increased  emphasis  on  outreach 
activities.  With  respect  to  the  expansion 
of  its  delivery  system,  a  State  may  now  ' 
award  subgrants  to  public  and  private 
nonprofit  agencies  in  addition  to  the 
traditional  recipients  (i.e.,  local 
educational  agencies).  A  State  is  also 
required  to  seek  the  active  participation 
of  representatives  of  diverse  interests  in 
developing  and  carrying  out  its  State 
plan. 

The  new  amendments  to  the  Act 
direct  the  States  to  increase  their 
activities  to  inform  the  adult  populations 
who  are  least  educated  and  most  in 
need  of  assistance  of  the  availability 
and  beneHts  of  the  adult  education 
program.  In  order  to  ensure  the 
participation  of  these  adult  populations, 
recipients  of  funds  must  provide 
reasonable  and  convenient  access  to  the 
program.  Programs  must  be  more 
flexible  in  their  course  offerings, 
locations,  and  in  terms  of  assuring  the 
availability  of  additional  services  such 
as  day  care  and  transportation. 

The  Act  now  requires  that  a  State 
include  in  its  State  plan  the  criteria  it 
will  use  to  assess  the  applications 
submitted  by  eligible  applicants.  This 
requirement  constitutes  a  major 
departure  from  past  practice  and  will 
lead  to  greater  accountability  for  the 
expenditure  of  Federal  funds. 


In  addition  to  the  State-administered 
program,  the  Act  authorizes — 

1.  A  National  Development  and 
Dissemination  Program; 

2.  Planning  Grants; 

3.  An  Emergency  Adult  Education 
Program  for  Indochina  Refugees;  and 

4.  An  Adult  Education  Program  for  , 
Adult  Immigrants. 

These  regulations  do  not  address 
contracts  under  the  National 
Development  and  Dissemination 
Program  and  the  Adult  Education 
Program  for  Adult  Immigrants.  In  the 
case  of  contracts,  an  offeror  shall  submit 
to  the  Commissioner  a  proposal  that 
meets  the  requirements  of  a  Request  for 
Proposal  (RFP)  as  announced  by  the 
Commissioner  in  the  Commerce 
Business  Daily.  Selection  criteria  will  be 
contained  in  the  Request  for  Proposal. 
The  proposal  must  meet  the 
requirements  of  chapters  1  and  3  of  Title 
41  of  the  Code  of  Federal  Regulations. 

How  To  Use  These  Regulations 

In  response  to  suggestions  by  the 
public  and  other  interested  parties, 
these  final  regulations  contain 
provisions  that  were  not  in  the  Notice  of 
Proposed  Rulemaking.  These  include  (1) 
certain  provisions  of  the  statute 
governing  this  program  and  (2)  the 
general  selection  criteria  found  in  the 
Education  Division  General 
Administrative  Regulations  (EDGAR 
§§  lOOa.202  through  lOOa.206).  The 
purpose  of  incorporating  these 
provisions  into  the  final  regulations  is  to 
enable  applicants  and  grantees  to 
understand  better  the  requirements  of 
this  program  without  having  to  refer  to 
these  additional  documents. 

In  addition,  the  numbering  system  of 
these  final  regulations  has  been  changed 
to  a  new  format  that  signifies 
regulations  for  multiple  programs  under 
one  statute.  Part  166,  covering  adult 
education  programs,  includes:  A  general 
section  that  applies  to  all  programs 
under  these  regulations:  Part  166a  that 
pertains  only  to  the  State-administered 
Adult  Education  Program:  Part  166b  that 
pertains  only  to  the  National  Adult 
Education  Development  and 
Dissemination  Program  and  Planning 
Grants:  and  Part  166c  that  pertains  only 
to  the  Adult  Education  Programs  for 
Immigrants  and  Indochina  Refugees. 

These  regulations  do  not  contain 
certain  types  of  administrative 
requirements  formerly  found  in  the  adult 
education  program  regulations.  Those 
requirements  are  covered  in  the 
Education  Division’s  General 
Administrative  Regulations  (EDGAR), 
which  replace  the  General  Provisions  for 
Office  of  Education  Programs 
regulations. 
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The  "Introduction  to  Education 
Division  Programs”  at  the  beginning  of 
EDGAR  includes  general  information  to 
assist  recipients  in  using  regulations  that 
apply  to  Education  Division  programs. 

Certain  other  administrative 
requirements  are  contained  in  the 
Department  of  Health,  Education,  and 
Welfare  General  Administration 
regulations  in  45  CFR  Part  74 
(Administration  of  Grants).  These  HEW 
grants  administration  regulations  cover, 
for  example,  cost  principles,  reporting 
requirements,  property  requirements, 
and  procurement  standards. 

The  General  Education  Provisions  Act 
and  the  various  civil  rights  authorities 
also  govern  the  operation  of  the  adult 
education  program.  The  regulations 
implementing  the  civil  rights  authorities 
and  those  relating  to  the  protection  of 
human  subjects  and  day  care  services 
are  referenced  in  these  regulations. 

Public  Participation 

In  October  and  November  of  1978,  the 
Office  of  Education  convened  four  area 
workshops  with  State  Directors  of  Adult 
Education.  The  purpose  of  these 
workshops  was  to  raise  issues 
concerning  the  fulfillment  of  the 
legislative  intent  with  suggested 
alternatives  for  resolving  the  issues. 
These  workshops  also  provided  an 
opportunity  to  share  with  State 
Directors  suggested  models  and 
processes  for  planning  and  carrying  out 
state  adult  education  programs. 

On  November  29, 1978,  the 
•  Commissioner  announced  in  the  Federal 
Register  (43  FR  58801)  a  Notice  of  Intent 
to  Develop  Regxilations  for  the  Adult 
Education  Program.  Following  this 
announcement,  ten  area  meetings  were 
held  across  the  country  to  identify  and 
resolve  major  issues  raised  by  the 
amended  legislation  before  final 
regulations  were  implemented. 

Many  comments  and  suggestions  were 
submitted  at  the  four  workshops  and  ten 
area  meetings.  In  addition,  over  200 
persons  mailed  comments  directly  to  the 
Office  of  Education.  These  comments 
were  analyzed  and,  in  many  instances, 
incorporated  into  the  proposed 
regulations. 

The  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  June  28, 1979  (44  FR  37866). 
Interested  persons  were  given  60  days  to 
comment  on  these  proposed  regulations. 
On  August  7, 1979,  public  meetings  were 
held  in  ten  cities  in  order  to  receive 
public  comment  regarding  the  proposed 
regulations. 

Over  300  public  comments  were 
received.  The  commenters  were 
generally  very  supportive  of  the 
proposed  regulations.  It  was  frequently 


pointed  out  that  the  proposed 
regulations  were  written  in  a  form  that 
was  not  overly  prescriptive  or  lengthy: 
that  they  retained  reliance  on  the 
integrity  of  the  State  educational  agency 
to  administer  the  State  grant  program 
using  the  broadest  delivery  mechanism 
possible;  and  that  they  reflect  the 
priorities  of  the  law  for  the  inclusion  of 
those  adults  who  are  least  educated  and 
most  in  need  of  educational  assistance. 

Appendix  B  of  these  regulations 
contains  comments,  suggestions,  and 
recommendations  that  were  submitted 
either  in  writing  or  at  the  public 
meetings.  After  each  comment  summary, 
a  response  is  given  stating  the  changes 
that  have  been  made  in  the  regulations 
or  the  reasons  why  no  change  was 
considered  necessary  or  appropriate. 
The  comments  are  arranged  in 
numerical  order  according  to  the  section 
of  the  regulations  to  which  they  refer. 
Comments  which  could  not  be  classified 
according  to  section  are  included  under 
a  general  heading  at  the  end  of 
Appendix  B. 

Citation  to  Legal  Authority 

As  required  by  section  431(a)  of  the 
General  Education  Provisions  Act,  a 
citation  to  the  statutory  or  other  legal 
authority  for  each  provision  of  the 
regulations  has  been  placed  in 
parentheses  on  the  line  immediately 
following  the  text  of  the  regulation. 

Unless  otherwise  noted,  the  statutory 
citation  is  to  the  Adult  Education  Act, 
Pub.  L.  91-230,  as  amended.  Citation  to 
the  United  States  Code  (U.S.C.) 
generally  follows  a  citation  to  a  section 
of  the  Act. 

(20  U.S.C.  1232(a)) 

Dated:  March  10, 1980. 

William  L.  Smith, 

Commissioner  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
(CFDA)  No.  13.400,  Adult  Education  State- 
administered  Program;  No.  13.579,  Emergency 
Adult  Education  Program  for  Indochina 
Refugees;  No.  13.692,  Adult  Education 
Program  for  Adult  Immigrants.  CFDA  Nos. 
not  assigned  for  National  Adult  Education 
Development  and  Dissemination  Program  and 
Planning  Grants.) 

45  CFR  is  amended  as  follows; 

1.  Part  166  is  revised  to  read  as 
follows: 

PART  166~ADULT  EDUCATION 
STATE-ADMINISTERED  PROGRAM 
AND  COMMISSIONER’S 
DISCRETIONARY  PROGRAMS 

Subpart  A— General 

Sea 

166.1  What  are  the  adult  education 
programs? 


166.2  What  is  the  purpose  of  the  Act? 

166.3  What  other  regulations  are  applicable 
to  the  adult  education  programs? 

166.4  What  definitions  apply  to  the  adult 
education  programs? 

166.5-166.9  [Reserved] 

Authority:  Secs.  301-318  of  Pub.  L  91-230, 
as  amended  by  Title  XIII  of  Pub.  L.  95-561,  92 
Stat.  2356,  20  U.S.C.  1201-1211C,  unless 
otherwise  noted. 

Subpart  A— General 

§  166.1  What  are  the  adult  education 
programs? 

Part  166  contains  regulations 
interpreting  or  implementing  the 
programs  authorized  under  the  Adult 
Education  Act.  The  programs  included 
in  this  part  are — 

(a)  State-administered  Adult 
Education  Program; 

(b)  National  Adult  Education 
Development  and  Dissemination 
Program  and  Planning  Grants;  and 

(c)  Adult  Education  Programs  for 
Immigrants  and  Indochina  Refugees. 

(20  U.S.C.  1201  et  seq.) 

§  166.2  What  Is  the  purpose  of  the  Act? 
The  purpose  of  the  Act  is  to — 

(a)  Expand  educational  opportunities 
for  adults;  and 

(b)  Encourage  the  establishment  of 
programs  of  adult  education  that  will — 

(1)  Enable  all  adults  to  acquire  basic 
skills  necessary  to  fimction  in  society; 

(2)  Enable  adults  who  so  desire  to 
continue  their  education  to  at  least  the 
level  of  completion  of  secondary  school; 
and 

(3)  Make  available  to  adults  the 
means  to  secure  training  that  will  enable 
them  to  become  more  employable, 
productive,  and  responsible  citizens. 

(Sec.  302;  20  U.S.C.  1201) 

§  166.3  What  other  regulations  are 
applicable  to  the  adult  education  program? 

(a)  The  following  regulations  also 
apply  to  the  State-administered  program 
and  the  Commissioner’s  discretionary 
programs  under  the  Adult  Education 
Act: 

(1)  The  Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
45  CFR  Part  100a  (Direct  Grant 
Programs),  45  CFR  Part  100b  (State- 
administered  Programs),  and  45  CFR 
Part  100c  (Definitions). 

(2)  The  Department  of  Health, 
Education,  and  Welfare  General 
Administration  Regulations  in  45  CFR 
Part  74  (Administration  of  Grants). 

(3)  The  Federal  Interagency  Day  Care 
Regulations  in  45  CFR  Part  71. 

(4)  45  CFR  Parts  80  and  81  relating  to 
nondiscrimination  on  the  basis  of  race. 
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(5)  45  CFR  Part  84  relating  to 
nondiscrimination  on  the  basis  of 
handicap. 

(6)  45  CFR  Part  86  relating  to 
nondiscrimination  on  the  basis  of  sex. 

(7)  45  CFR  Part  46  relating  to  the 
protection  of  human  subjects. 

(8)  45  CFR  Part  90  relating  to 
nondiscrimination  on  the  basis  of  age. 

(b)  The  “Introduction  to  Education 
Division  Programs’*  at  the  beginning  of 
EDGAR  includes  general  information  to 
assist  recipients  in — 

(1)  Using  regulations  that  apply  to 
Education  Division  programs;  and 

(2)  Applying  for  assistance  under  an 
Education  Division  program. 

(20  U.S.C.  1201, 1221) 

§  166.4  What  definitions  appiy  to  the  adult 
education  programs? 

(a)  Statutory  definitions.  The 
following  terms  used  in  this  part  are 
dehned  in  section  303  of  the  Act: 

(1)  The  term  “adult”  means  any 
individual  who  has  attained  the  age  of 
sixteen. 

(2)  The  term  “adult  education”  means 
services  or  instruction  below  the  college 
level  (as  determined  by  the 
Commissioner),  for  adults  who — 

(i)  Lack  sufficient  mastery  of  basic 
educational  skills  to  enable  them  to 
function  effectively  in  society  or  who  do 
not  have  a  certificate  of  graduation  from 
a  school  providing  secondary  education 
and  who  nave  not  achieved  an 
equivalent  level  of  education;  and 

(ii)  Are  not  currently  required  to  be 
enrolled  in  schools. 

(3)  The  term  “adult  basic  education" 
means  adult  education  for  adults  whose 
inability  to  speak,  read,  or  write  the 
English  language  constitutes  a 
substantial  impairment  of  their  ability  to 
get  or  retain  employment  commensurate 
with  their  real  ability,  which  is  designed 
to  help  eliminate  such  inability  and  raise 
the  level  of  education  of  such 
individuals  with  a  view  to  making  them 
less  likely  to  become  dependent  on 
others,  to  improving  their  ability  to 
benefit  frtim  occupational  training  and 
otherwise  increasing  their  opportunities 
for  more  productive  and  profrtable 
employment,  and  to  making  them  better 
able  to  meet  their  adult  responsibilities. 

(4)  The  term  “State"  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico  and 
(except  for  the  purposes  of  section 
305(a])  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands,  the 
Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

(5)  The  term  “institution  of  higher 
education”  means  any  such  institution 
as  defined  by  section  801(e)  of  the 


Elementary  and  Secondary  Education 
Act  of  1965. 

(Sec.  303;  20  U.S.C.  1202) 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  Part  100c: 

(1)  Applicant 

(2)  Application 

(3)  Award 

(4)  Budget  period 

(5)  Commissioner 

(6)  Local  educational  agency 

(7)  Nonprofit 

(8)  Private 

(9)  Project 

(10)  Project  period 

(11)  Public 

(12)  State  educational  agency 

(c)  Definitions  in  Part  74.  The 
following  terms  used  in  this  part  are 
defined  in  45  CFR  Part  74: 

(1)  Budget 

(2)  Grant 

(3)  Grantee 

(4)  Subgrant 

(5)  Subgrantee 

(d)  Program  definitions.  The  following 
definitions  also  apply  to  the  adult 
education  programs: 

(1)  “Act”  means  the  Adult  Education  Act  (20 
U.S.C.1201e/seg.). 

(2)  “Expansion”  means  that  the  State 
educational  agency  has  increased  during 
the  period  covered  by  the  three-year  plan — 

(i)  The  number  of  agencies, 
institutions,  and  organizations — other 
than  local  educational  agencies — used 
to  provide  adult  education  and  support 
services;  and 

(ii)  One  or  both  of  the  following: 

(A)  The  number  of  adults  least 
educated  and  most  in  need  of  assistance 
participating  in  the  adult  education 
program. 

(B)  The  percentage  of  adults  least 
educated  and  most  in  need  of  assistance 
who  met  their  educational  objectives. 

(3)  “Immigrant,”  as  used  in  this  part, 
means  any  refugee  admitted  (paroled] 
into  this  country  or  any  alien  except  one 
who  is  exempt  under  the  provisions  of 
the  Immigration  and  Nationality  Act,  as 
amended. 

(8  U.S.C.  Il0l(a)(l5)) 

(4)  “Indochina  refugee,”  as  defined  in 
the  Indochina  Migration  and  Refugee 
Assistance  Act  of  1975,  as  amended  by 
Pub.  L.  94-313,  and  as  used  in  this  part, 
means  £m  alien  who  because  of 
persecution  or  fear  of  persecution  on 
account  of  race,  religion,  or  political 
opinion,  fled  from  Cambodia,  Vietnam, 
or  Laos;  cannot  return  there  because  of 
fear  of  persecution  on  account  of  race, 
religion,  or  political  opinion;  and  is  in 
urgent  need  of  assistance  for  the 
essentials  of  life. 


(22  U.S.C  2601) 

(5)  “Institutionalized  person”  means 
an  adult,  as  defined  in  the  Act,  who  is 
an  inmate,  patient,  or  resident  of  a 
special  institution. 

(6)  “Limited  English  proficiency”  or 
“limited  English  language  skills”  refers 
to  difficulty  in  speaking,  reading, 
writing,  or  understanding  the  English 
language  so  that  adults  are  denied  the 
opportunity  to  learn  successfully  in  a 
learning  environment  where  the 
language  of  instruction  is  English. 

(7)  “Outreach”  means  activities 
designed  to — 

(i)  Inform  adult  populations  who  are 
least  educated  and  most  in  need  of 
assistance  of  the  availability  and 
benefits  of  the  adult  education  program; 
and 

(ii)  Assist  these  adult  populations  to 
participate  in  the  program  by  providing 
reasonable  and  convenient  access. 

(20  U.S.C.  1202) 

PART  166a— STATE-AOMINiSTEREO 
ADULT  EDUCATION  PROGRAM 

2.  A  new  Part  166a  is  added  as 
follows: 

Subpart  A— General 

Sec. 

166a.l0  How  is  the  adult  education  State- 
administered  program  governed? 

Subpart  B— How  a  State  Applies  for  a  Grant 

166a.ll  Who  is  eligible? 

166a.l2  What  documents  must  a  State 
submit  to  receive  its  grant? 

166a.l3  What  must  the  State  plan  contain? 
166a.l4  How  is  the  State  plan  developed? 
166a.l5  What  other  requirements  must  a 
State  educational  agency  meet? 
166a.l6-166a.20  [Reserved] 

Subpart  C— State  Advisory  Councils 

166a.21  What  are  a  State’s  responsibilities 
regarding  State  advisory  councils? 
166a.22  How  is  a  State  advisory  council 
established? 

166a.23  How  is  the  membership  of  a  State 
advisory  council  determined? 

166a.24  How  is  the  membership  of  a  State 
advisory  council  certified? 

166a.25  What  are  the  functions  and 
responsibilities  of  a  State  advisory 
council? 

166a.26  What  are  the  requirements  for  State 
advisory  council  meetings? 

166a.27  What  costs  are  allowable? 
166a.28-166a.30  [Reserved] 

Subpart  D— How  a  Grant  Is  Made  to  a  State 

166a.31  How  is  the  amount  of  each  State’s 
grant  determined? 

166a.32  What  is  each  State’s  limitation  on 
administrative  costs? 

166a.33-166a.40  [Reserved] 

Subpart  E— How  To  Apply  to  the  State  for  a 
Subgrant 

168a.41  Who  is  eligible  for  a  subgrant? 
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166a.42-166a.50  [Reserved] 

Subpart  F— How  a  Subgrant  Is  Made  to  an 
Applicant 

166a.51  How  will  a  State  review  annual 
applications? 

166a.52-166a.60  [Reserved] 

Subpart  G— Conditions  That  Must  Be  Met 
by  a  State 

166a.61  What  are  the  matching 
requirements  of  the  program? 

166a.62  What  are  the  maintenance  of  effort 
requiren^ents  of  the  program? 

166a. 63  How  is  a  maintenance  of  effort 
waiver  granted? 

166a.64  What  are  exceptional  and 
unforeseen  circumstances? 

166a.65  How  is  maintenance  of  e^ort 
computed  in  the  event  of  a  waiver? 
166a.66  What  are  the  percentage 
requirements  with  respect  to  State 
distribution  of  Federal  funds? 
166a.67-166a.70  [Reserved] 

Subpart  H — State-administered  Special 
Experimental  Demonstration  Projects  and 
Teacher  Training  Projects 

166a.71  Who  are  the  eligible  applicants  for 
these  projects?  « 

166a.72  What  are  the  criteria  and  priorities 
in  administering  these  projects? 

166a.73  How  will  a  State  administer  these 
projects? 

166a.74  How  will  the  results  be 
disseminated? 

166a.75-166a.100  [Reserved] 

Authority:  Secs.  301-318  of  Pub.  L  91-230, 
as  amended  by  Title  XIII  of  Pub.  L  95-561,  92 
Stat.  2356,  20  U.S.C.  1201-1211C,  unless 
otherwise  noted. 

PART  166a— STATE-ADMINISTERED 
ADULT  EDUCATION  PROGRAM 

Subpart  A— General 

§  166a.10  How  Is  the  aduR  education 
State-administered  program  governed? 

(a)  Federal-State  relationship.  The 
adult  education  State-administered 
program  is  a  cooperative  effort  between 
the  Federal  Government  and  the  States 
to  provide  adult  education.  Federal 
funds  are  granted  to  the  States  on  a 
formula  basis.  The  States  fund  local 
programs  of  adult  education  based  on 
need  and  resources  available. 

(b)  Other  applicable  provisions.  The 
provisions  of  §  §  166.1  through  166.4  of  45 
CFR  Part  166  apply  to  the  State- 
administered  Adult  Education  Program 
under  this  part. 

(20  U.S.C.  1201) 

Subpart  B— How  a  State  Applies  for  a 
Grant 

§  166a.1 1  Who  is  eligibie? 

Any  State  may  apply  for  a  grant  under 
this  part. 

(Sec.  304(a]:  20  U.S.C.  1206) 


§  166a.12  What  documents  must  a  State 
submR  to  receive  Rs  grant? 

A  State  educational  agency  shall 
submit  to  the  Commissioner: 

(a)  A  single  State  application  as 
required  by  section  435  of  the  General 
Education  Provisions  Act.  If  a  State 
educational  agency  has  on  file  with  the 
Commissioner  a  single  State  application 
for  all  education  programs,  this 
requirement  is  satisfied. 

(b)  A  State  plan,  developed  once 
every  three  years,  that  meets  the 
requirements  of  these  regulations  and 
the  Act. 

(c)  The  certification  required  by  45 
CFR  §  lOOb.104  of  EDGAR. 

(d)  Program  assurances,  signed  by  an 
authorized  official  of  the  State 
educational  agency,  to  provide  that — 

(1)  Th^  State  educational  agency,  in 
carrying  out  the  adult  education 
program,  will  provide  for — 

(1)  Adequate  consultation, 
cooperation,  and  coordination  among 
the  State  educational  agency.  State 
manpower  service  councils.  State 
occupational  information  systems,  and 
other  agencies,  organizations,  and 
institutions  in  the  State  that  operate 
employment  and  training  programs  or 
other  educational  or  training  programs 
for  adults;  and 

(ii)  Coordination  of  programs  carried 
on  under  this  title  with  other  programs, 
including  reading  improvement 
programs,  which  are  designed  to  provide 
reading  instruction  for  adults  and  are 
conducted  by  State  and  local  agencies. 

(2)  The  State  educational  agency  will 
make  available  not  to  exceed  20  percent 
of  the  State’s  allotment  for  programs  of 
equivalency  for  a  certificate  of 
graduation  fi'om  a  secondary  school. 

(3)  The  State  educational  agency  will 
ensure  that  special  emphasis  will  be 
given  to  adult  basic  education  programs 
except  where  these  needs  have  been 
met  in  the  State. 

(4)  Adults  enrolled  in  adult  basic 
education  programs  will  not  be  charged 
tuition,  fees,  or  any  other  charges,  or  be 
required  to  purchase  any  books  or  any 
other  materials  that  are  needed  for 
participation  in  the  program. 

(5)  Not  more  than  20  percent  of  the 
funds  granted  to  the  State  under  the  Act 
for  any  fiscal  year  shall  be  used  for  the 
education  of  institutionalized  adults. 

(6)  The  State  educational  agency  will 
provide  that  special  assistance  be  given 
to  the  needs  of  persons  with  limited 
English  proficiency  by  providing 
bilingual  adult  education  programs  of 
instruction  in  English  and,  to  the  extent 
necessary  to  allow  these  persons  to 
progress  effectively  through  the  adult 
education  program,  in  the  native 
language  of  these  persons.  These 


programs  will  be  carried  out  in 
coordination  with  programs  of  bilingual 
education  assisted  under  title  Vn  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  and  bilingual  vocational 
education  programs  under  the 
Vocational  Education  Act  of  1963,  as 
amended. 

(7)  For  each  fiscal  year  covered  by 
this  plan,  the  State  will  have  available 
for  expenditure  for  adult  education  fi'om 
non-Federal  sources  an  amount  that  is 
not  less  than  the  fiscal  effort  per  student 
or  the  aggregate  amount  expended  for 
adult  education  purposes  from  non- 
Federal  sources  during  the  preceding 
fiscal  year. 

Note. — In  the  event  of  exceptional  and 
unforeseen  circumstances,  the  State  may, 
under  §  166a.63,  request  a  one-time  waiver  of 
this  requirement. 

(8)  The  State  educational  agency  will 
monitor  and  report  program 
performance  in  accordance  with  Subpart 
Jof45  CFR  Part  74. 

(Secs.  304(b),  306,  307(b);  20  U.S.a  1203, 1205, 
and  1206) 

§  166a.13  What  must  the  State  plan 
contain? 

(a)  A  State  educational  agency  shall 
include  in  its  State  plan  a  description  of 
the  policies,  procedures,  and  activities 
for  carrying  out  the  requirements — 

(1)  Listed  in  section  306(b)  of  the  Act; 
and 

(2)  Included  in  these  regulations. 

(b)  A  State  educational  agency  may 
meet  the  requirements  of  section 
306(b)(2)  and  (6),  covering 
administration,  fiscal  control,  and  fund 
accoimting  procedures,  by  submitting  to 
the  Commissioner  a  single  State 
application  under  section  435  of  the 
General  Education  Provisions  Act. 

(c)  A  State  educational  agency  shall 
describe,  for  the  three-year  period 
covered  by  the  pl2m,  the  adult  education 
needs  of  all  segments  of  the  adult 
population  in  the  State.  A  State 
educational  agency  shall  specifically 
describe  the  needs  of  those  adults  who 
are  least  educated  and  most  in  need  of 
assistance. 

(d)  A  State  educational  agency  shall 
identify  the  other  Federal  and  non- 
Federal  resources  available  to  meet  the 
needs  described  in  paragraph  (c)  of  this 
section. 

(e) (1)  A  State  educational  agency 
shall  identify  the  goals  it  intends  to 
achieve  in  meeting  the  needs  described 
in  paragraph  (c)  of  this  section  for  the 
period  covered  by  the  plan. 

(2)  A  State  educational  agency  shall 
describe  proposed  activities  and 
estimated  expenditures  of  reaching  each 
goal. 
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(f) (1)  A  State  educational  agency  shall 
describe  the  outreach  activities  that  the 
State  intends  to  carry  out  during  the 
period  covered  by  the  plan. 

(2)  In  conjunction  with  these  outreach 
activities,  a  State  educational  agency 
shall  describe  the  efforts  it  will 
undertake  to  assure  support  services 
during  the  period  covered  by  the  plan. 
Support  services  include  flexible 
schedules,  transportation,  and  day  care 
services.  A  State  educational  agency 
shall  identify  the  resources  to  be  used 
for  these  support  services.  A  concerted 
effort  shall  be  undertaken  to  provide 
these  services  through  other  programs, 
agencies,  and  organizations. 

(g)  A  State  educational  agency  shall 
describe  its  procedures  for  ensuring  that 
cooperative  arrangements  will  be 
entered  into  with  other  agencies  for 
delivering  adult  education  and  support 
services. 

(h)  A  State  educational  agency  shall 
describe  the  criteria  for  evaluating 
project  applications. 

(i)  In  any  plan  submitted  subsequent 
to  the  initial  three-year  plan  under  the 
Act,  a  State  educational  agency  shall 
describe — 

(1)  Its  accomplishments,  in  meeting 
the  goals  included  in  the  previous  three- 
year  plan;  and 

(2)  How  the  assessment  of 
accomplishments  and  the  evaluation 
required  by  paragraph  (k)  of  this  section 
were  considered  in  establishing  the 
State’s  goals  for  adult  education  in  the 
plan  being  submitted. 

(j)  A  State  educational  agency  shall 
describe  its  policies,  procedures,  and 
activities  for  carrying  out  special 
experimental  demonstration  projects 
and  teacher  training  projects  that  meet 
the  requirements  of  §  §  166a.71  through 
166a.74  of  these  regulations. 

(k)  A  State  educational  agency  shall 
provide  for  an  evaluation  of  activities 
under  sections  306  and  310  of  the  Act. 

The  evaluation  shall  be  performed  at 
least  once  every  three  years.  Evaluation 
procedures,  schedule  of  evaluations,  and 
speciHc  criteria  to  be  used  m  assessing 
the  effectiveness  of  all  activities  shall  be 
included  in  the  State  plan.  A  summary 
of  the  State’s  evaluation  of  activities 
shall  be  sent  to  the  Commissioner  within 
90  days  of  the  close  of  each  program 
year. 

(l)  If  applicable,  a  State  educational 
agency  shall  include  in  the  plan  a 
notification  of  the  establishment  of  and 
membership  of  a  State  advisory  council 
that  meets  the  rquirements  of  §  §  166a.21 
through  166a.27  of  these  regulations. 
Because  the  Act  does  not  require  a  State 
educational  agency  to  establish  a  State 
advisory  council,  only  States  that  fund 
coimcils  out  of  the  Federal  allotment  or 


non-Federal  matching  funds  are  subject 
to  these  requirements. 

(Secs.  306,  312:  20  U.S.C.  1205,  and  1211) 

§  166a.14  How  Is  the  State  plan 
developed? 

(a)  A  State  educational  agency  shall 
involve  in  the  development  of  the  plan 
one  or  more  representatives  of  each  of 
the  following  agencies  and  groups: 

(1)  The  business  community 

(2)  Industry 

(3)  Labor  unions 

(4)  Public  educational  agencies  and 
institutions 

(5)  Private  educational  agencies  and 
institutions 

(6)  Churches 

(7)  Fratemal/sororal  organizations 

(8)  Voluntary  organizations 

(9)  Community  organizations 

(10)  State  manpower  and  training  agencies 

(11)  Local  manpower  and  training  agencies 

(12)  Adult  residents  of  rural  areas 

(13)  Adult  residents  of  urban  areas  with  high 
rates  of  unemplo3anent 

(14)  Adults  with  limited  English  language 
skills 

(15)  Institutionalized  adults 

(16)  Other  entities  concerned  with 
adult  education,  such  as  the  Right  to 
Read  and  Basic  Skills  programs, 
volunteer  literacy  programs,  libraries, 
and  organizations  offering  education 
programs  for  older  persons  and  military 
personnel  and  their  adult  dependents. 

(b)  A  State  educational  agency  shall 
describe  in  its  plan — 

(1)  How  the  representatives  in 
paragraph  (a)  of  this  section  were 
selected;  and 

(2)  'The  means  by  which  these 
representatives  were  involved  in  the 
development  of  the  plan. 

(c)  The  Commissioner  considers  the 
term  "involved  in  the  development  of 
the  plan”  to  mean  that  the 
representatives  in  paragraph  (a)  of  this 
section  are  given  an  opportunity  to 
actively  participate  in  all  stages  of 
formulating  the  plan. 

(d)  If  the  participating  representatives 
are  not  able  to  agree  upon  the 
provisions  of  the  final  plan,  the  State 
educational  agency  shall  make  the  final 
decision.  A  State  educational  agency 
shall  included  in  the  plan — 

(1)  Any  recommendation  that  is 
rejected;  and 

(2)  The  reasons  for  rejecting  the 
recommendation. 

(Sec.  306;  20  U.S.C.  1205) 

§  1 66a.  1 5  What  other  requirements  must  a 
State  educational  agency  meet? 

(a)  A  State  educational  agency  shall 
develop  a  statewide  program  in  which 
the  adult  populations  in  the  State  that 
are  least  educated  and  most  in  need  of 
assistance  learn  most  effectively. 


(b)  A  State  educational  agency  shall 
design  a  statewide  program  to  allow 
adult  education  ser^ces  to  be  provided 
by  those  agencies  that  can  reach  the 
adult  populations  most  in  need.  This 
expansion  of  the  adult  education 
program  may  require  using  agencies  (i.e., 
a  private  for-proBt  organization)  other 
than  applicants  eligible  for  subgrants 
under  the  Act. 

(H.R.  Kept.  No.  95-1137,  p.  128;  Sen.  Kept.  No. 
95-856,  p.  103) 

(c)  If  a  private  for-proBt  organization 
is  used,  a  State  educational  agency  or 
eligible  applicant  shall  enter  into  a 
contractual  arrangement  for  the 
provision  of  adult  education  services.  A 
contract  shall  be  entered  into  only  upon 
a  determination  by  a  State  or  eligible 
applicant  that — 

(1)  The  contract  is  in  accordance  with 
State  and  local  law  and  Subpart  P, 
Procurement  Standards,  45  CFR  Part  74; 
and 

(2)  The  service  to  be  provided  will 
constitute  a  reasonable  and  prudent  use 
of  funds  available  imder  the  State  plan. 

(d)  A  State  educational  agency  or 
eligible  applicant  may  enter  into  a 
voluntary  arrangement  with  a  private 
for-profit  organization  for  the  provision 
of  adult  education  services.  For 
example,  an  eligible  applicant  may  enter 
into  a  voluntary  arrangement  with  a 
business  organization  for  the  use  of 
facilities,  personnel,  or  other  services. 

(e)  At  least  annually  a  State 
educational  agency  shall  give  the 
representatives  listed  in  §  166a.l4(a)  of 
these  regulations  the  opportunity  to 
comment  on — 

(1)  How  the  State  educational  agency 
is  carrying  out  the  plan;  and 

(2)  The  expansion  of  the  delivery 
system  for  providing  adult  education 
services. 

(f)  A  State  educational  agency  shall 
consider  the  comments  submitted  under 
paragraph  (e)  of  this  section  in  carrying 
out  its  State  plan.  A  State  educational 
agency  shall  include  a  summary  of  these 
comments  in  its  subsequent  three-year 
plan. 

(Sec.  306(b)  (7),  (8);  20  U.S.C.  1205) 

Subpart  C— State  Advisory  Councils 

§  166a.21  What  are  a  State’s 
responsibilities  regarding  State  advisory 
councils? 

(a)  A  State  that  receives  funds  under 
section  304  of  the  Act  may  establish  and 
maintain  a  State  advisory  council,  or 
may  designate  and  maintain  an  existing 
State  advisory  council. 

(b)  A  State  advisory  council  that  is 
funded  solely  from  non-Federal  sources 
that  are  not  part  of  State  or  local 
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matching  funds  is  not  required  to 
comply  with  the  requirements  of 
§§  166a.22  through  166a.27. 

(Sec.  312(a];  20  U.S.C.  1210) 

§  166a.22  How  Is  a  State  advisory  council 
established? 

A  State  advisory  council  shall  be 
appointed  by  the  Governor  or,  in  the 
case  of  a  State  in  which  members  of  the 
State  board  that  governs  the  State 
educational  agency  are  elected 
(including  election  by  the  State 
legislature),  by  that  board. 

(Sec.  312(a):  20  U.S.C.  1210) 

§  166a.23  How  Is  the  membership  of  a 
State  advisory  council  determined? 

(a)  The  membership  of  a  State 
advisory  coimcil  shall  include  a 
signiHcant  proportion  of  women,  the 
elderly,  minorities,  and  the 
educationally  disadvantaged  in  the 
State  in  order  to  reflect  the  diverse 
interests  and  needs  of  the  adult 
population  served  by  the  Act. 

(b)  The  membership  of  the  council 
shall  be  organized  to  include — 

(1)  Persons  who,  by  reason  of 
experience  or  training,  are 
knowledgeable  in  the  Held  of  adult 
education  or  who  are  officials  of  the 
State  educational  agency  or  of  local 
educational  agencies  of  that  State: 

(2)  Persons  who  are  receiving  or  who 
have  received  adult  education  services; 
and 

(3)  Persons  who  are  representative  of 
the  general  public. 

(Sec.  312(b);  20  U.S.C.  1210) 

§  166a.24  How  is  the  membership  of  a 
State  advisory  council  certified? 

(a)  A  State  educational  agency  shall 
-notify  the  Commissioner  of  the 
establishment  of,  and  membership  of,  its 
State  advisory  council. 

(1)  The  notification  shall  be  attached 
to  the  State  plan  or  be  submitted  at  a 
subsequent  time  in  cases  where  a  State 
advisory  council  is  established  after  the 
State  plan  has  been  approved. 

(2)  The  notification  shall  include  the 
name,  education,  experience,  and 
current  position  of  each  person  serving 
on  the  State  advisory  council  and  shall 
specify  which  interest  under  §  166a.23(b) 
each  person  represents. 

(b)  Upon  receiving  the  notification,  the 
Commissioner  shall,  as  appropriate 
certify  that  the  council  membership  is  in 
compliance  with  the  requirements  set 
forth  in  the  Act  and  in  §  166a.23(b)  of 
these  regulations. 

(Sec.  312(c):  20  U.S.C.  1210) 

§  166a.25  What  are  the  functions  and 
responsibilities  of  a  State  advisory  council? 
A  State  advisory  council  shall — 


(a)  Advise  the  State  educational 
agency  on  the  development  and 
administration  of  the  State  plan 
approved  under  the  Act  and  the 
regulations  in  this  part; 

(b)  Advise  the  State  educational 
agency  on  policy  matters  arising  in  the 
administration  of  the  State  plan 
approved  imder  the  Act  and  the 
regulations  in  this  part; 

(c)  Advise  the  State  educational 
agency  with  respect  to  long-range 
planning; 

(d)  Advise  the  State  educational 
agency  with  respect  to  studies  to 
evaluate  adult  education  programs, 
services,  and  activities  assisted  imder 
the  Act:  and 

(e)  Prepare  and  submit  an  annual 
report  of  its  recommendations  to — 

(1)  The  State  educational  agency;  and 

(2)  The  National  Advisory  Council  on 
Adult  Education,  established  under 
section  313  of  the  Act.  A  copy  of  any 
comments  of  the  State  educational 
agency,  as  that  agency  considers 
appropriate,  shall  be  included  with  this 
report. 

(Sec.  312(b):  20  U.S.C.  1210) 

§  166a.26  What  are  the  requirements  for 
State  advisory  council  meetings? 

(a)  A  State  advisory  council  shall 
meet  within  30  days  after  certification 
by  the  Commissioner  and  select  from  its 
membership  a  chairperson. 

(b)  A  State  advisory  council  shall 
meet  at  least  four  times  each  year. 

(1)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  time,  place,  and 
manner  of  subsequent  meetings  shall  be 
provided  by  the  rules  of  the  State 
advisory  council. 

(2)  At  least  one  of  the  meetings  each 
year  shall  be  an  open  meeting,  at  which 
members  of  the  public  are  given  the 
opportunity  to  express  views  concerning 
adult  education. 

(Sec.  312(d):  20  U.S.C.  1210) 

§  166a.27  What  costs  are  allowable? 

(a)  A  State  advisory  council  may 
obtain  the  services  of  professional, 
technical,  and  clerical  personnel  as  may 
be  necessary  to  enable  it  to  carry  out  its 
functions  under  the  Act, 

(b)  Members  of  a  State  advisory 
council  and  its  staff,  while  serving  on 
the  business  of  the  council,  may  receive 
subsistence,  travel  allowances,  and 
compensation  in  accordance  with  State 
law,  regulations,  and  practices 
applicable  to  persons  performing 
comparable  duties  and  services. 

(c)  Costs  incurred  under  paragraphs 
(a)  and  (b)  of  this  section  shall  be 
included  as  part  of  the  administrative 
expenditures  reported  by  the  State. 


(Sec.  312(e);  20  U.S.C.  1210) 

Subpart  D — How  a  Grant  Is  Made  to  a 
State 

$  166a.31  How  is  the  amount  of  each 
State’s  grant  determined? 

(a)  The  Commissioner  determines  the 
amount  of  each  State’s  grant  according 
to  the  formula  in  section  305(a]  of  the 
Act. 

(b)  The  Conunissioner,  from  a  one 
percent  reserve,  determines  the  amount 
of  the  grants  to  American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Virgin  Islands. 

(Sec.  305;  20  U.S.C.  1206) 

§  166a.32  What  is  each  State’s  limitation 
on  administrative  costs? 

The  Commissioner  notifies  each  State 
annually  of  the  maximum  amount 
allowable  for  administrative  activities 
under  section  315(b)  of  the  Act,  The  non- 
Federal  share  of  funds  available  under 
the  State  plan  may  also  be  used  to  pay 
administrative  costs. 

(Sec.  315:  20  U.S.C.  1211) 

Subpart  E— How  To  Apply  to  the  State 
for  a  Subgrant 

§  166a.41  Who  is  eligible  for  a  subgrant? 

(a)  A  State  educational  agency  shall 
distribute  grants  on  the  basis  of  annual 
applications  submitted  by  eligible 
applicants.  Eligible  applicants  are  local 
educational  agencies  and  public  or 
private  nonprofit  agencies, 
organizations,  and  institutions. 

(b)  A  State  educational  agency  may 
not  review  an  annual  application  from  a 
public  or  private  nonprofit  agency, 
organization,  or  institution  other  than  a 
local  educational  agency  unless  this 
applicant — 

(1)  Provides  documentation  to  the 
State  that  advice  on  the  development  of 
its  annual  application  has  been  sought 
from  the  applicable  local  educational 
agency.  For  the  purpose  of  this  section, 
“applicable  local  educational  agency” 
refers  to  the  legally  constituted  public 
board  of  education  or  administrative 
agency  located  in  the  same  city,  county, 
township,  school  district,  or  other 
political  subdivision  of  the  State  to  be 
served  by  the  application;  and 

(2)  Provides  the  local  educational 
agency  the  opportunity  to  comment  on 
the  application  prior  to  submitting  it  to 
the  State. 

(c)  A  State  that  is  prohibited  by  State 
law  from  awarding  Federal  funds  by 
grant  or  contract  to  public  or  private 
nonprofit  agencies,  other  than  local 
educational  agencies,  shall — 
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(1)  Include  in  its  State  plan  the  legal 
basis  of  this  prohibition;  and 

(2)  Give  priority  to  local  educational 
agencies  that  propose  to  enter  into 
cooperative  arrangements  with  public  or 
private  nonprofit  agencies  for  the 
delivery  of  services. 

(d)  A  State  educational  agency  shall 
give  public  notiHcation  of  the 
availability  of  Federal  and  State  funds 
to  eligible  applicants. 

(1)  For  the  purpose  of  notifying  local 
educational  agencies,  a  State 
educational  agency  shall  provide  the 
notice  directly. 

(2)  For  the  purpose  of  notifying  public 
or  private  nonproHt  agencies, 
organizations,  and  institutions,  a  State 
educational  agency  shall  give  sufficient 
public  notice  ^roughout  all  regions  of 
the  State. 

(Secs.  304,  306(b)(7);  20  U.S.C.  1203) 

Subpart  F— How  a  Subgrant  Is  Made  to 
an  Applicant 

§  166a.51  How  will  a  State  review  annual 
applications? 

(a)  A  State  educational  agency  shall 
review  annually  all  applications 
submitted  by  eligible  applicants  to 
determine  if  the  requirements  of 

§  166a.41  are  satisfied.  A  State 
educational  agency  shall  disapprove 
applications  that  fail  to  meet  die 
requirements  of  §  166a.41. 

(b)  In  evaluating  the  quality  of 
applications,  a  State  educational  agency 
shall  employ  a  competitive  process  that 
considers  the  best  possible  combination 
of  agencies,  organizations,  and 
institutions.  In  developing  objective 
criteria  for  review  of  applications,  a 
State  educational  agency  shall  take  into 
account  the  following  factors: 

(1)  The  needs  of  the  population  to  be 
served  by  the  applicant. 

(2)  The  extent  to  which  the  applicant 
proposes  projects  to  reach  adult 
populations  least  educated  and  most  in 
need'of  assistance. 

(3)  The  extent  to  which  the  applicant 
gives  special  emphasis  to  adult  basic 
education  projects. 

(4)  The  adequacy  of  outreach 
activities,  including — 

(i)  Flexible  schedules  to  accommodate 
the  greatest  number  of  adults  who  are 
least  educated  and  most  in  need  of 
assistance; 

(ii)  Locations  of  facilities  offering 
programs  that  are  convenient  to  large 
concentrations  of  the  adult  populations 
identified  by  the  Stale  in  response  to 

§  166a.l3(c}  of  these  regulations  or  how 
the  locations  of  facilities  will  be 
convenient  to  public  transportation;  and 

(iii)  The  availability  of  day  care 
services  to  participants  in  the  project. 


(5)  The  extent  to  which  cooperative 
arrangements  with  other  agencies  will 
be  used  for  delivering  adult  education 
and  support  services. 

(6)  The  resources  available  to  the 
applicant — other  than  Federal  and  State 
adult  education  funds — to  meet  these 
needs  (e.g.,  the  Comprehensive 
Employment  and  Training  Act  (CETA), 
Title  XX  of  the  Social  Security  Act,  local 
cash  or  in-kind  contributions). 

(7)  The  extent  to  which  the  proposed 
activity  addressed  the  identified  needs. 

(8)  The  extent  to  which  the  project 
objectives  can  be  accomplished  within 
the  amount  of  the  budget  request. 

(c)  A  State  educational  agency  shall 
describe  in  its  State  plan  the  method  of 
determining  the  amoimt  of  funds  to  be 
distributed  to  applicants  approved  for 
funding. 

(d)  A  State  educational  agency  that  is 
prohibited  by  State  law  fi'om  awarding 
Federal  funds  by  grant  or  contract  to 
public  or  private  nonprofit  agencies, 
other  than  local  educational  agencies, 
shall  describe  in  its  State  plan  how 
priority  will  be  given  to  local 
educational  agencies  that  propose  to 
enter  into  cooperative  arrangements 
with  public  or  private  nonprofit  agencies 
for  the  delivery  of  services. 

(Secs.  304,  306;  20  U.S.C.  1205) 

Subpart  G— Conditions  That  Must  Be 
Met  by  a  State 

§  166a.61  What  are  the  matching 
requirements  of  the  program? 

(a)  The  Federal  share  of  expenditures 
made  under  the  State  plan  shall  not 
exceed  90  percent. 

(b)  No  matching  is  required  for 
American  Samoa,  Guam,  the  Northern 
Mariana  Islands,  the  Trust  Territory  of 
the  Pacific  Islands,  and  the  Virgin 
Islands. 

(c) (1)  The  non-Federal  share  of 
expenditures  under  the  State  plaq  shall 
be  the  difference  between  the  Federal 
share  and  the  total  expenditures  for  the 
purposes  for  which  the  Federal  share  is 
paid. 

(2)  The  non-Federal  share  of 
expenditures  under  the  State  plan  may 
be  computed  on  a  statewide  basis  and 
may  come  fi'om  any  source  other  than 
Federal  assistance  so  long  as  these 
expenditures  are  made  to  further  the 
purposes  of  the  State  plan  approved 
under  this  part. 

(Sec.  307;  20  U.S.C.  1206) 

§  166a.62  What  are  the  maintenance  of 
effort  requirements  of  the  program? 

(a)(1)  To  be  eligible  for  Federal  funds 
a  State  shall  maintain  its  fiscal  effort. 

(2)  A  State  shall  expend  for  adult 
education  fi'om  non-Federal  soiu'ces  an 


amoimt  equal  to  the  fiscal  effort  of  the 
State  in  the  preceding  fiscal  year. 

(3)  A  State  may  determine  its  fiscal 
effort  on  a  per  student  basis  or  on  a 
total  expenditure  basis. 

(b)  The  Commissioner  does  not  make 
any  payment  to  a  State  in  any  fiscal 
year  unless  the  Commissioner  finds  that 
the  fiscal  effort  of  a  State  for  adult 
education  for  the  preceding  fiscal  year 
was  not  less  than  the  fiscal  effort 
expended  for  adult  education  purposes 
during  the  second  preceding  fiscal  year. 
(Sec.  307;  20  U.S.C.  1206) 

S  166a.63  How  is  a  maintenance  of  effort 
waiver  granted? 

(a)  During  the  life  of  the  Act,  the 
Commissioner  may  waive  for  one  fiscal 
year  only  the  maintenance  of  effort 
requirement  in  section  307(b)  of  the  Act 
if  the  Commissioner  determines  it  would 
be  equitable  to  do  so  in  view  of 
exceptional  and  unforeseen 
circumstances  affecting  the  State. 

(b) (1)  If  a  State  educational  agency 
wishes  to  receive  a  waiver  fi'om  the 
maintenance  of  effort  requirement  under 
§166a.62(a)  of  these  regulations,  the 
State  educational  agency  shall  submit  a 
request  for  a  waiver  with  its  three-year 
State  plan  or  as  an  amendment  to  the 
plan. 

(2)  A  State  educational  agency  shall 
include  in  the  request  for  a  waiver  the 
reason  for  the  request  and  any 
additional  information  the 
Commissioner  may  require. 

(Sec.  431A  (GEPA):  20  U.S.C.  1232-1) 

§  166a.64  Wtiat  are  exceptional  and 
unforeseen  circumstances? 

(a)  The  Commissioner  considers 
exceptional  and  unforeseen 
circumstances  to  include  situations  in 
which  the  local  educational  agency  or 
the  State  had  no  control  of  the  events 
resulting  in  decreased  expenditures  but 
made  a  reasonable  effort  in  a  timely 
fashion  to  comply  with  the  maintenance 
of  effort  requirement  of  the  Act. 

(b)  Exceptional  and  unforeseen 
circumstances  include,  but  are  not 
limited  to,  the  following  situations: 

(1)  A  sudden,  substantial  reduction  in 
available  revenue  due  to — 

(1)  A  natural  or  man-made  disaster; 

(ii)  The  unforeseen  removal  of 
property  from  the  tax  roll  by 
government  action;  or 

(iii)  The  imforeseen  departure  of  an 
industrial  or  conunercial  facility. 

(2)  A  sudden  and  substantial 
diversion  of  available  revenue  to  other 
purposes  outside  the  control  of  the  local 
educational  agency  or  the  State. 

(3)  Decreased  expenditures  by  the 
State  that  are  directly  attributable  to 


Federal  Register  /  Vol.  45,  No.  66  /  Thursday,  April  3,  1980  /  Rules  and  Regulations 


22783 


strikes  involving  educational  or  service 
personnel  or  both. 

(4)  Reductions  of  services  to  adults 
that  are  directly  attributable  to  energy 
shortages  or  conservation  measures 
resulting  in  a  general  reduction  of 
educational  services  throughout  the 
State  or  any  of  its  local  educational 
agencies. 

(Sec.  431A  (GEPA):  20  U.S.C.  1232-1) 

§  166a.65  How  Is  maintenance  of  effort 
computed  In  the  event  of  a  waiver? 

(a)  In  any  case  in  which  the 
Commissioner  grants  a  waiver  to  a  State 
under  these  regulations,  the 
Commissioner  reduces  the  amount  of  the 
Federal  payment  to  that  State  for  the 
current  fiscal  year  in  the  exact 
proportion  to  which  the  fiscal  effort  of 
the  State  was  less  than  lOO  percent  of  its 
fiscal  effort  for  the  second  preceding 
fiscal  year.  For  example,  if  a  State, 
having  received  a  waiver  under  this 
section,  reduced  its  expenditures  in  the 
preceding  fiscal  year  20  percent  below 
the  second  preceding  fiscal  year,  the 
Commissioner  reduces  the  amount  of  the 
Federal  payment  for  the  current  fiscal 
year  by  20  percent. 

(b)  Fiscal  effort  for  the  year  following 
the  year  for  which  a  waiver  is  granted 
shall  be  based  on  the  level  of  effort  that 
existed  prior  to  the  waiver.  For  example, 
if  in  FY  1981  a  State  receives  a  waiver 
for  its  failure  in  FY  1980  to  maintain 
fiscal  effort  at  the  level  established  in 
FY  1979,  the  State  shall  compute  its 
fiscal  effort  for  FY  1981  on  the  basis  of 
the  fiscal  effort  for  FY  1979. 

(Sec.  431A  (GEPA):  20  U.S.C.  1232-1) 

§  166a.66  What  are  the  percentage 
requirements  with  respect  to  State 
distribution  of  Federal  funds? 

(a)  The  percentage  requirements  in 
this  section  are  applicable  to  a  State’s 
grant  under  section  305  of  the  Act. 

(b)  A  State  educational  agency  may 
expend  an  amount  not  to  exceed  20 
percent  of  its  grant  for  programs  of 
equivalency  for  a  certificate  of 
graduation  from  a  secondary  school. 

(c)  A  State  educational  agency  shall 
expend  an  amount  not  less  than  10 
percent  of  its  grant  for  special 
experimental  demonstration  projects 
and  teacher  training  projects  described 
in  §§  166a.71  through  166a.74. 

(d)  A  State  educational  agency  may 
expend  an  amount  not  more  than  20 
percent  of  its  grant  for  the  education  of 
institutionalized  adults. 

(Secs.  304,  306,  310;  20  U.S.C.  1203, 1205, 1208) 


Subpart  H— State>administered  Special 
Experimental  Demonstration  Projects 
and  Teacher  Training  Projects 

§  166a.71  Who  are  the  eligible  applicants 
for  these  projects? 

(a) (1)  Eligible  applicants  include  any 
State  of  local  educational  agency  or 
public  or  private  nonprofit  agency, 
organization,  or  institution. 

(2)  Unless  precluded  by  State  law, 
in^viduals  are  eligible  applicants. 

(b)  A  State  may  award  funds  under 
this  subpart  to  eligible  applicants 
outside  the  boundaries  of  the  State  if 
that  award  is  determined  to  be  in  the 
best  interest  of  the  State  in  meeting  its 
priorities  and  the  purposes  of  the  Act, 
(Sec.  310:  20  U.S.C.  1208) 

§  166a.72  What  are  the  criteria  and 
priorities  in  administering  these  projects? 

(a) (1)  A  State  educational  agency 
shall  establish  its  own  statewide  criteria 
and  priorities  for  administering  special 
projects  and  teacher  training  projects. 

(2)  A  State  educational  agency  shall 
include  the  criteria  and  priorities  in  the 
State  plan. 

(3)  In  establishing  statewide  criteria 
and  priorities,  a  State  educational 
agency  shall  give  consideration  to 
serving  adults  who  are  least  educated 
and  most  in  need  of  assistance. 

(b) (1)  The  Commissioner  publishes 
national  priorities  in  adult  education  in 
the  Federal  Register. 

(2)  Each  State  shall  indicate  in  its 
State  plan  how  the  statewide  criteria 
and  priorities  relate  to  published 
national  priorities. 

(Sec.  310;  20  U.S.C.  1208) 

§  166a.73  How  will  a  State  administer 
these  projects? 

(a)  A  State  educational  agency  shall — 

(1)  Administer  these  projects 
consistent  with  the  other  regulations 
listed  in  45  CFR  166.3  of  these 
regulations; 

(2)  Make  a  general  announcement  of 
the  availability  of  Federal  and  State 
funds  for  special  projects  and  teacher 
training  projects; 

(3)  Establish  procedures  for 
submitting  and  reviewing  applications. 
These  procedures  shall  be  consistent 
with  Subparts  D  and  E  of  45  CFR  Part 
100b  of  EDGAR;  and 

(4)  Distribute  funds  to  applicants 
approved  for  funding  on  the  basis  of  the 
criteria  and  priorities  developed  under 

§  166a.72  of  these  regulations. 

(b)  A  State  educational  agency  may — 

(1)  Approve  projects  for  a  multi-year 
period;  and 

(2)  In  accordance  with  State  law, 
policies,  and  procedures,  make 
provisions  for  stipends  and  travel 


allowances  for  participants  in  teacher 
training  projects. 

(Sec.  310;  20  U.S.C.  1208) 

§  166a.74  How  will  the  results  be 
disseminated? 

(a)(1)  A  State  educational  agency 
shall  develop  and  describe  in  its  State 
plan  the  procedures  for  disseminating 
results  of  these  activities. 

(2)  A  copy  of  each  final  report  of 
special  projects  and  teacher  training 
projects  supported  under  this  subpart 
shall  be  sent  to — 

(i)  The  Commissioner,  and 

(ii)  The  adult  education  information 
clearinghouse  authorized  by  section 
309(a)(l)(C]  of  the  Act. 

(Secs.  435  (GEPA).  310;  20  U.S.C.  1208) 

PART  166b— NATIONAL  ADULT 
EDUCATION  DEVELOPMENT  AND 
DISSEMINATION  PROGRAM  AND 
PLANNING  GRANTS 

3.  A  new  Part  1666  is  added  as 
follows: 

Subpart  A— General 

Sec. 

166b.l01  How  do  the  National  Adult 
Education  Development  and 
Dissemination  Program  and  Planning 
Grants  relate  to  the  overall  adult 
education  program? 

166b.l02  Who  is  eligible  to  apply  for  a 
grant? 

166b.103-166b.110  (Reserved] 

Subpart  B— Kinds  of  Projects  the  Office  of 
Education  May  Assist  Under  These 
Programs 

166b.lll  What  types  of  projects  may  be 
funded? 

166b.112-166b.120  [Reserved] 

Subpart  C— How  To  Apply  for  a  Grant 
166b.l21  What  must  an  application  for  a 
grant  contain? 

166b.l22  What  is  the  duration  of  a  project 
grant? 

166b.123-166b.130  [Reserved] 

Subpart  D— How  a  Grant  is  Made 
166b.l31  How  does  the  Commissioner 
evaluate  an  application? 

166b.l32  What  selection  criteria  does  the 
Commissioner  use? 

166b.133-166b.140  [Reserved] 

Subpart  E— Conditions  That  Must  Be  Met  by 
a  Grantee 

186b.l41  What  are  the  cost  requirements 
under  this  program? 

166b.l42  What  documents  must  a  State 
educational  agency  have  on  file  with  the 
Commissioner  to  be  eligible  for  a 
planning  grant? 

166b.l43  What  records  and  reports  are 
required  of  the  grantee? 

166b.144-166b.200  [Reserved] 

Authority:  Secs.  301-318  of  Pub.  L  91-230, 
as  amended  by  Title  XIII  of  Pub.  L  95-561, 92 
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Stat.  2356,  20  U.S.C.  1201-1211C,  unless 
Otherwise  noted. 

Subpart  A— General 

S  166b.101  How  do  the  National  Adult 
Education  Development  and  Dissemination 
Program  and  Planning  Grants  relate  to  the 
overall  adult  education  program? 

(a)  Program  description.  This  program 
provides  Federal  assistance  for 
development,  demonstration,  and 
dissemination  projects  that  will  improve 
or  be  of  national  significance  to  the 
adult  education  program.  Planning 
grants  provide  Federal  assistance  to 
State  educational  agencies  to  plan  for 
the  expansion  of  their  systems  for  the 
delivery  of  adult  education  services. 

This  program  is  authorized  under 
section  309  of  the  Act. 

(b)  Other  applicable  provisions.  The 
provisions  of  45  CFR  166.1  through  166.4 
of  Part  166  apply  to  the  National  Adult 
Education  Development  and 
Dissemination  Program  and  Planning 
Grants  under  this  part. 

(Sec.  309;  20  U.S.C.  1207a) 

§  166b.102  Who  is  eligible  to  apply  for  a 
grant? 

(a)  For  a  planning  grant,  only  a  State 
educational  agency  is  eligible  to  apply. 

(b)  For  all  other  projects,  eligible 
applicants  include  public  and  private 
nonprofit  agencies,  institutions,  and 
organizations. 

(Sec.  309;  20  U.S.C.  1207a) 

Subpart  B— Kinds  of  Projects  the 
Office  of  Education  May  Assist  Under 
These  Programs 

§  166b.1 1 1  What  types  of  projects  may  be 
funded? 

(a)  The  Commissioner  may  fund 
projects  and  activities  that  improve  and 
promote  effective  adult  education 
programs  and  further  the  purposes  of  the 
Act  by — 

(1)  Carrying  out  demonstration 
activities:  and 

(2)  Developing,  evaluating,  and 
disseminating  systems,  materials,  new 
approaches,  and  innovative  methods. 

(b)  The  Commissioner  may  award  a 
planning  grant  to  a  State  educational 
agency  to  plan  the  expansion  of  its  adult 
education  delivery  system  that — 

(1)  Involves  adults  with  less  than  a 
hi^  school  education  and  those  adults 
who  are  least  educated  and  most  in 
need  of  assistance  in  the  process  of 
identifying  the  adult  education  needs 
within  the  State: 

(2)  Develops  a  coordinated  strategy  to 
meet  the  adult  education  needs  of  the 
State;  and 

(3)  Involves  local  educational 
agencies,  business,  industries. 


conummity  organizations,  and  other 
institutions. 

(c)  Projects  under  paragraph  (a)  of  this 
section  shall  address  national  priorities 
established  and  announced  in  the 
Federal  Register  by  the  Commissioner. 
The  Commissioner  will  invite  public 
comment  on  the  national  priorities. 

(d)  Projects  for  the  development  of 
curricula  or  instructional  materials  shall 
be  conducted  in  accordance  with 
section  426  of  the  General  Education 
Provisions  Act. 

(e)  The  Commissioner  may  fund  one 
or  more  of  the  types  of  projects 
described  in  paragraphs  (a)  and  (b)  of 
this  section  by  publishing  a  notice  in  the 
Federal  Register. 

(Sec.  309;  20  U.S.C.  1207a) 

Subpart  C— How  To  Apply  for  a  Grant 

§  166b.121  What  must  an  application  for  a 
grant  contain? 

An  application  shall  contain — 

(a)  Information  required  by  the  Notice 
of  Closing  Date  published  in  the  Federal 
Register; 

(b)  Information  that  meets  the 
application  content  requirements  of  45 
CFR  lOOa.108  through  lOOa.116  of 
EDGAR; 

(c)  For  a  multi-year  or  for  subsequent 
years  of  a  development  or  dissemination 
project,  information  that  meets  the 
requirements  of  45  CFR  lOOa.117, 
lOOa.118.  and  lOOa.250  through  lOOa.253 
of  EDGAR;  and 

(d)  Any  additional  information 
required  by  the  Commissioner  in  the 
application  package. 

(Sec.  309;  20  U.S.C.  1207a) 

§  166b.  122  What  Is  the  duration  of  a 
project  grant? 

(a)  A  grant  period  is  for  not  more  than 
one  year. 

(b)  Development  and  dissemination 
projects  may  be  approved  for  a  multi¬ 
year  period. 

(c)  Planning  grants  may  be  approved 
for  a  period  of  not  more  than  one  year. 

(Sec.  309;  20  U.S.C.  1207a) 

Subpart  0— How  a  Grant  Is  Made 

§  166b.131  How  does  the  Commissioner 
evaluate  an  application? 

(a)  The  Commissioner  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  166b.l32  of  these  regulations. 

(b)  The  Commissioner  awards  up  to 
100  possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  that 
criterion. 


§  166b.  132  What  selection  criteria  does 
the  Commissioner  use? 

(a)  Plan  of  operation  (40  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  In  the  case  of  projects  offering 
educational  services,  a  clear  description 
of  how  the  applicant  will  provide  equal 
access  and  treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(b)  Quality  of  key  personnel  (20 
points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  plans  to  commit  to  the  project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  fi'om 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Commissioner  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  the  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness  (15 
points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Commissioner  looks  for 
information  that  shows — 


Federal  Register  /  Vol.  45,  No.  66  /  Thursday,  April  3,  1980  /  Rules  and  Regulations 


22785 


(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan  (10  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  45  CFR  lOOa.590  of 
EDGAR — ^Evaluation  by  the  grantee.) 

(2)  The  Commissioner  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantiHable. 

(e)  Adequacy  of  resources  (15  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 
(20  U.S.C.  1221e-3(a)(l)) 

Subpart  E— Conditions  That  Must  Be 
Met  by  a  Grantee 

§  I66b.141  What  are  the  cost 
requirements  under  this  program? 

(a)  Allowable  costs  under  grants 
awarded  under  section  309  of  the  Act 
are  determined  in  accordance  with  the 
applicable  cost  principles  of  45  CFR 
lOOa.530  through  lOOa.534  of  EDGAR 
and  Subpart  Q  of  45  CFR  Part  74. 

(b)  No  cost  sharing  is  required. 

(c)  Neither  stipends  nor  dependency 
allowances  are  allowable. 

(d)  Projects  combining  funds  under 
section  309  of  the  Act  with  other 
Federal,  State,  or  local  funds  shall 
contain  provisions  for  separate 
accounting. 

(Sec.  309;  20  U.S.C  1207a) 

§  166b.  142  What  documents  must  a  State 
educational  agency  have  on  file  with  the 
Commissioner  to  be  eligible  for  a  planning 
grant? 

A  State  educational  agency  must  have 
on  file  with  the  Commissioner — 

(a)  An  approved  three-year  plan. 
Regulations  governing  the  development, 
submission,  and  approval  of  the  plan  are 
in  45  CFR  166.1  through  166a.74  of  these 
regulations. 

(b)  A  single  State  application  required 
by  section  435  of  the  General  Education 
Provisions  Act 

(Sec.  309;  20  U.S.C.  1207a) 


§  166b.143  What  records  and  reports  are 
required  of  the  grantee? 

(a)  A  grantee  shall  keep  records  that 
meet  the  requirements  in  45  CFR 
lOOa.730  through  lOOa.734  of  EDGAR. 

(b)  A  grantee  shall  submit  reports  as 
part  of  the  financial  and  performance 
reporting  requirements  in  45  CFR 
lOOa.720  of  ^GAR  and  Subparts  I  and  } 
of  45  CFR  Part  74. 

(Sec.  309;  20  U.S.C.  1207a) 

PART  166  C  —ADULT  EDUCATION 
PROGRAMS  FOR  IMMIGRANTS  AND 
INDOCHINA  REFUGEES 

4.  A  new  Part  166c  is  added  as 
follows: 

Subpart  A— General 

166C.201  How  do  the  Adult  Education 

Programs  for  Immigrants  and  Indochina 
Refugees  relate  to  the  overall  adult 
education  program? 

166C.202  Who  is  eligible  to  apply  for  a 
grant? 

166c.203-166c.210  [Reserved] 

Subpart  B— Kinds  of  Projects  the  Office  of 
Education  May  Assist  Under  These 
Programs 

166C.211  What  is  a  special  adult  education 
project  for  immigrants  or  Indochina 
refugees? 

166C.212  What  are  eligible  activities  under 
the  special  adult  education  programs  for 
immigrants  and  Indochina  refugees? 
166C.213  What  is  the  special  population  to 
be  served  by  a  project? 

166c.214-166c.220  [Reserved] 

Subpart  C— How  to  Apply  for  a  Grant 

166C.221  What  must  an  application  for  a 
grant  contain? 

166C.222  State  review  of  applications. 
166C.223  What  is  the  duration  of  Federal 
support? 

166c.224-166c.230  [Reserved] 

Subpart  D — How  a  Grant  is  Made 

166C.231  How  does  the  Commissioner 
evaluate  an  application? 

166C.232  What  selection  criteria  does  the 
Commissioner  use? 

166c.233-166c.240  [Reserved] 

Subpart  E— Conditions  That  Must  Be  Met  by 
a  Grantee 

166C.241  What  are  the  cost  requirements 
imder  these  programs? 

166C.242  What  records  and  reports  are 
required  of  the  grantee? 

166c.243-166c.300  [Reserved] 

Appendix  A — Priorities  for  Programs  of 
National  Significance. 

Appendix  B — Comments  and  Responses. 

Authority:  Secs.  301-318  of  Pub.  L  91-230, 
as  amended  by  Title  XIII  of  Pub.  L  95-561, 92 
Stat.  2356,  20  U.S.C.  1201-1211C,  unless 
otherwise  noted. 


Subpart  A— General 

§  1660.^1  How  do  the  Adult  Education 
Programs  for  Immigrants  and  Indochina 
Refugees  relate  to  the  overall  adult 
education  program? 

(a)  Program  description.  These 
programs  provide  Federal  assistance  to 
operate  special  adult  education  projects 
for  inunigrants  and  for  Indochina 
refugees.  These  programs  are  authorized 
under  sections  318  and  317  of  the  Act. 

(b)  Other  applicable  provisions.  The 
provisions  of  §  §  166.1  through  166.4  of  45 
CFR  Part  166  apply  to  the  Adult 
Education  Programs  for  Immigrants  and 
Indochina  Refugees  under  this  part 
(Secs.  318,  317;  20  U.S.C.  1211c.  1211b) 

§  1B6C.202  Who  is  eligible  to  apply  for  a 
grant? 

(a)  Only  the  following  are  eligible  to 
apply  for  a  grant  to  operate  an  adult 
education  project  for  immigrants; 

(1)  State  educational  agencies. 

(2)  Local  educational  agencies. 

(3)  Public  nonprofit  agencies, 
organizations,  or  institutions. 

(4)  Private  nonprofit  agencies, 
organizations,  or  institutions. 

(b)  Only  the  following  are  eligible  to 
apply  for  a  grant  to  operate  an  adult 
education  project  for  Indochina 
refugees: 

(1)  State  educational  agencies. 

(2)  Local  educational  agencies. 

(Secs.  318,  317;  20  U.S.C.  1211c.  1211b) 

Subpart  B— Kinds  of  Projects  the 
Office  of  Education  May  Assist  Under 
These  Programs 

§  166C.21 1  What  is  a  special  adult 
education  project  for  immigrants  or 
Indochina  refugees? 

The  Commissioner  funds  projects 
that — 

(a)  Enable  adult  immigrants  or  adult 
Indochina  refugees  to  acquire  basic 
skills  necessary  to  function  in  American 
society;  and 

(b)  Contribute  to  the  employability  of 
adult  immigrants  or  adult  Indochina 
refugees  through  development  of  basic 
educational  and  occupational  skills. 

(Secs.  318,  317;  20  U.S.C.  1211c.  1211b) 

§  166C.212  What  are  eligible  activities 
under  the  special  adult  education  programs 
for  immigrants  and  Indochina  refugees? 

Grants  awarded  under  section  318  or 
317  of  the  Act  may  be  used  for — 

(a)  Programs  of  instruction  (including 
administrative  costs  of  planning  and 
operating  these  programs)  for  adult 
immigrants  or  Indochina  refugees  for  the 
purpose  of  enabling  these  adults  to 
become  employable  and  productive 
members  of  American  society.  These 
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programs  of  instruction  may  be  in 
English  as  a  second  language,  basic 
reading,  mathematics,  the  promotion  of 
language  and  literacy  skills  in  English, 
and  the  development  and  enhancement 
of  necessary  skills,  such  as  consumer, 
social,  survival,  occupational,  and 
communication  skills. 

(b) (1)  Adult  education  programs 
designed  to  operate  in  conjimction  with 
existing  Federal  and  non-Federal 
programs  and  activities  to  develop 
occupational  and  related  skills  for  adult 
immigrants  or  Indochina  refugees, 
particularly  programs  authorized  under 
the  Comprehensive  Employment  and 
Training  Act  of  1973  (20  U.S.C.  801)  or 
under  the  Vocational  Education  Act  of 
1963,  as  amended  (20  U.S.C  1241). 

(2)  Where  occupational  skills 
programs  are  otherwise  unavailable  or 
insufficient,  combined  occupational- 
adult  education  programs  to  provide 
adult  immigrants  or  Indochina  refugees 
with  skills  necessary  to  their  obtaining 
employment; 

(c)  Programs  providing  educational 
support  services  that  meet  the  needs  of 
adult  immigrants  or  Indochina  refugees, 
including  but  not  limited  to  (1)  tutoring 
(in  the  case  of  geographically  isolated 
adult  immigrants  or  Indochina  refugees) 
and  (2)  guidance  and  counseling  with 
regard  to  educational,  career,  and 
employment  opportimities  (such  as  job 
placement  and  job  follow-up  services); 
or 

(d)  Any  combination  of  programs 
described  in  paragraphs  (a),  (b),  and  (c) 
of  this  section. 

(Secs.  318(a),  317(a);  20  U.S.C.  1211c,  1211b) 

§  166C.213  What  is  the  special  population 
to  be  served  by  a  project? 

(a)  Only  adult  immigrants,  as  deHned 
in  §  166.4(d)(3)  of  these  regulations,  are 
eligible  to  participate  in  projects  funded 
under  the  adult  education  program  for 
immigrants. 

(b) (1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  only  adult 
Indochina  refugees,  as  defined  in 

§  166.4(d)(4)  of  these  regulations,  are 
eligible  to  participate  in  a  project 
assisted  under  the  adult  education 
program  for  Indochina  refugees.  An 
eligible  participant  is  any  Indochina 
adult  refugee  who— 

(i)  Has  parole  status,  as  indicated  by 
an  INS  (Immigration  and  Naturalization 
Service)  Form  1-94; 

(ii)  Has  voluntary  departure  status,  as 
indicated  by  INS  Form  1-94; 

(iii)  Has  conditional  entry  status,  as 
indicated  by  INS  Form  1-94; 

(iv)  Was  admitted  to  the  United  States 
with  permanent  resident  status  on  or 
after  April  8, 1975  (the  date  on  which  the 
President  designated  Vietnamese  and 


Cambodians  to  be  refugees  under  the 
Migration  and  Refugee  Assistance  Act), 
as  indicated  by  INS  Form  1-151  or  1-551; 
or 

(v)  Has  permanent  resident  status  as  a 
result  of  adjustment  of  status  under  Pub. 
L.  95-145,  as  indicated  by  INS  Form 
1-151  or  1-551. 

(Pub.  L  95-145,  8  U.S.C.  1255) 

(2)  Participation  of  a  very  limited 
number  of  adults  other  than  Indochina 
refugees  is  not  precluded  where  the 
special  needs  of  the  Indochina  refugees, 
as  included  in  the  application,  are  being 
met.  This  participation  of  non-Indochina 
refugees  shall  not  result  in  a  reduction  in 
the  quality  or  quantity  of  services  to  the 
special  population  as  described  in 
paragraph  (b)(1)  of  this  section. 

(Secs.  318,  317;  20  U.S.C.  1211c,  1211b) 

Subpart  C— How  to  Apply  for  a  Grant 

§  166C.221  What  must  an  application  for  a 
grant  contain? 

An  application  shall  contain — 

(a)  Information  required  by  the  Notice 
of  Closing  Date  published  in  the  Federal 
Register; 

(b)  Information  that  meets  the 
application  content  requirements  of  45 
CFR  lOOa.108  through  lOOa.116  of 
EDGAR;  and 

(c)  Any  additional  information 
required  by  the  Commissioner  in  the 
application  package. 

(Secs.  318,  317;  20  U.S.C.  1211c,  1211b) 

§  166C.222  State  review  of  applications. 

(a) (1)  An  applicant  for  a  grant  under 
the  adult  education  program  for 
immigrants  shall  first  submit  a  copy  of 
its  application  to  the  State  educational 
agency  (for  the  State  in  which  that 
applicant  is  located).  The  State 
educational  agency  shall  expeditiously 
review  the  application  in  accordance 
with  the  provisions  of  45  CFR  lOOa.156 
through  lOOa.159  of  EDGAR. 

(2)  The  State  educational  agency  shall 
include  in  its  comments  submitted  to  the 
Commissioner  whether  the  application 
is  consistent  with  the  State  plan’s 
objectives  for  meeting  the  adult 
education  needs  of  adult  immigrants. 

(3)  The  State  educational  agency  shall 
provide  a  copy  of  its  comments  and 
recommendations  to  the  applicant. 

(b) (1)  The  Commissioner  does  not 
approve  an  application  for  a  grant  under 
the  adult  education  program  for 
Indochina  refugees  unless  the  State 
educational  agency  (for  the  State  in 
which  that  applicant  is  located)  assures 
the  Commissioner  that  the  proposed 
activity  will  not  duplicate  existing  and 
available  (Federal  and  non-Federal) 
adult  education  programs  that  meet  the 


8i>ecial  needs  of  adult  Indochina 
refugees. 

(2)  An  applicant  shall  submit  a  copy 
of  its  application  to  its  State  educational 
agency  in  accordance  with  the 
provisions  of  45  CFR  lOOa.156  through 
lOOa.159  of  EDGAR. 

(Secs.  318,  317;  20  U.S.C.  1211c,  1211b) 

§  166C.223  What  Is  the  duration  of  Federal 
support? 

(a)  A  grant  period  is  normally  for 
twelve  months  but  in  no  event  shall  it 
exceed  eighteen  months. 

(b)  Projects  may  be  approved  for  a 
multi-year  period. 

(Secs.  318,  317;  20  U.S.C.  1211c,  1211b) 

Subpart  D— How  a  Grant  is  Made 

§  166C.231  How  does  the  Commissioner 
evaluate  an  application? 

(a)  The  Commissioner  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  166C.232  of  these  regulations. 

(b)  The  Commissioner  awards  up  to 
100  possible  points  for  these  criteria. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses  after  the  heading  for  that 
criterion. 

§  166C.232  What  selection  criteria  does 
the  Commissioner  use? 

(a)  Plan  of  operation  (20  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  ’The  Commissioner  looks  for 
information  that  shows — 

(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program;  and 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective. 

(b)  Quality  of  key  personnel  (15 
points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2)  (i)  and 
(ii)  of  this  section  plans  to  commit  to  the 
project;  and 
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(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally 
underrepresented,  such  as  members  of 
racial  or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualihcations  of 
a  person,  the  Commissioner  considers 
evidence  of  past  experience  and  training 
in  fields  related  to  ^e  objectives  of  the 
project,  as  well  as  other  information  that 
the  applicant  provides. 

(c)  Budget  and  cost  effectiveness  (5 
points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan  (5  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  45  CFR  lOOa.590  of 
EDGAR — Evaluation  by  the  grantee.) 

(2)  The  Commissioner  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(e)  Adequacy  of  resources  (10  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(f)  Addressing  language  and  cross- 
cultural  needs  (10  points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  emphasize 
developing  oral  and  aural  English 
language  proficiency. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  The  use  of  the  best  available 
English  language  instruction  as 
supported  by  current  valid  research 
findings; 

(ii)  The  use  of  trained  instructional 
personnel  who  are  native  speakers  of 
English  or  who  possess  near-native 
fluency  in  English;  and 


(iii)  The  provision  for  bilingual 
personnel  and  materials  in  aU  aspects  of 
the  program. 

(3)  The  Commissioner  looks  for 
information  that  demonstrates  the 
applicant's  understanding  of  the  cultures 
of  the  various  immigrant  and 
Indochinese  groups  served  by  the 
programs.  ^ 

(g)  Need  (10  points.) 

(1)  The  Commissioner  reviews  each 
application  for  information  that  shows 
the  need  for  the  proposed  educational 
activity. 

(2)  The  Commissioner  looks  for 
information  that  shows — 

(i)  Specific  evidence  of  the  need; 

(ii)  Where  appropriate,  current  and 
planned  activities  in  the  community 
relative  to  the  need;  and 

(iii)  Reasonable  assurance  that  the 
population  group  to  whom  the  project  is 
addressed  will  participate  in  the  project 
if  it  is  available. 

(h)  Reaching  the  geographically 
isolated  [5  points). 

The  Commissioner  reviews  each 
application  for  information  that  shows 
that  the  applicant  plans  to  meet  the 
educational  needs  of  previously 
imserved  adult  immigrants  or  adult 
Indochina  refugees  living  in  isolated 
geographic  areas. 

(i)  Cooperative  arrangements  (20 
points). 

(1)  The  Commissioner  reviews  each 
application  for  information  that  clearly 
describes  cooperative  arrangements  and 
support  services  to  be  provided  by 
existing  agencies,  in  order  to  maximize 
the  impact  of  the  proposed  project. 

(2)  The  types  of  agencies  with  which 
cooperative  arrangements  are 
encouraged  include,  but  are  not  limited 
to:  Voluntary  agencies;  sponsor  groups; 
public  assistance  agencies;  social/ 
vocational  rehabilitation  services; 
business  and  industry:  social 
organizations;  health  services;  legal  aid; 
and  other  agencies  operating  State  and 
local  educational,  employment,  and 
training  programs. 

(20  U.S.C.  1221e-3(a)(l):  Secs.  318.  317;  20 
U.S.C.  1211c,  1211b) 

Subpart  E— Conditions  That  Must  Be 
Met  by  a  Grantee 

§  166C.241  What  are  the  cost 
requirements  under  these  programs? 

(a)  Allowable  costs  under  grants 
awarded  under  the  adult  education 
programs  for  immigrants  and  Indochina 
refugees  are  determined  in  accordance 
with  the  applicable  cost  principles  of  45 
CFR  lOOa.530  through  lOOa.534  of 
EDGAR  and  Subpart  Q  of  45  CFR  Part 
74. 

(b)  No  cost  sharing  is  required. 


(c)  Neither  stipends  nor  dependency 
allowances  are  allowable. 

(d)  The  cost  of  day  care,  not  to  exceed 
5  percent  of  the  grant  award,  may  be 
allowed  only  if  the  applicant  can 
demonstrate  that — 

(1)  The  absence  of  this  service  is  a 
barrier  to  providing  effective 
educational  services;  and 

(2)  The  services  of  volunteers  or  other 
community  agencies  are  not  available 
for  this  purpose. 

(e)  A  grantee  may  not,  imder  any 
circumstances,  make  payments  for  day 
care  directly  to  participants. 

(f)  Transportation  costs  of 
participants  are  allowable  up  to  one 
percent  of  the  grant  award.  If  more  than 
one  percent  is  necessary,  the  applicant 
shall  include  in  its  application  a 
justification  demonstrating  exceptional 
need. 

(g)  The  cost  of  developing  duriculiun 
materials  is  allowable  up  to  one  percent 
of  the  grant  award.  If  more  than  one 
percent  is  necessary,  the  applicant  shall 
include  in  its  application  a  justification 
demonstrating  that  appropriate 
materials  do  not  exist  or  cannot  be 
obtained  from  existing  sources. 

(h)  The  cost  of  pre-service  or  in- 
service  training  of  personnel  is 
allowable  up  to  5  percent  of  the  grant 
award.  If  more  than  5  percent  is 
necessary,  the  applicant  shall  include  in 
its  application  a  justification 
demonstrating  that  the  required 
competence  is  not  otherwise  available 
on  a  cost-effective  basis. 

(i)  Projects  combining  funds  under  the 
adult  education  programs  for  immigrants 
or  Indochina  refugees  with  other 
Federal,  State,  or  local  funds  shall 
contain  provisions  for  separate 
accounting. 

(Sec.  318,  317;  20  U.S.C.  1211c.  1211b) 

§  166C.242  What  records  and  reports  are 
required  of  the  grantee? 

(a)  A  grantee  shall  keep  records  that 
meet  the  requirements  in  45  CFR 
1003.730  through  lOOa.734  of  EDGAR. 

(b)  A  grantee  shall  submit  reports  as 
part  of  the  financial  and  performance 
reporting  requirements  in  45  CFR 
lOOa.720  of  ^GAR  and  Subparts  I  and  J 
of  45  CFR  Part  74. 

(Sec.  318,  317;  20  U.S.C.  1211c.l211b) 

Note. — This  appendix  A  will  not  be 
published  in  Title  45  of  the  Code  of  Federal 
Regulations. 

Appendix  A — Priorities  for  Programs  of 
National  Significance 

For  the  guidance  of  State  Educational 
agencies  the  Commissioner  suggests  that 
the  following  national  priorities  merit 
special  consideration  by  States  in 
meeting  the  special  project  and  staff 
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development  needs  of  their  adult 
education  programs  under  §§  166a.71 
throuj^  166a.74  of  these  regulations  and 
section  310  of  die  Act.  These  priorities 
are  intended  to  be  responsive  to  the 
1978  amendments  to  the  Adult 
Education  Act 

(1)  Expanding  outreach  to  those 
adults  least  educated  and  most  in  need. 
Evidence  indicates  that  the  adult 
education  program  is  not  adequately 
meeting  the  needs  of  significant 
segments  of  the  adult  population  that 
are  most  in  need  of  and  least  likely  to  ' 
participate  in  adult  education.  New  and 
innovative  approaches  will  be  required 
to  expand  outreach  in  order  to 
effectively  meet  the  needs  of 
underserved  populations,  including 
adults  who  are:  Older  persons:  rurally 
isolated  and  migrants;  located  in  urban 
areas  of  high  unemployment;  minorities; 
handicapped:  immi^ants;  refugees; 
limited  in  English  language  proficiency; 
and  women  with  special  needs.  In 
considering  support  for  outreach  efforts 
States  should  ensure  careful  attention  to 
innovative  plans  for  informing 
underserved  populations  of  the 
availability  and  benefits  of  the  adult 
education  program  and  of  plans  to 
provide  reasonable  and  convenient 
access  to  the  program. 

States  are  encouraged  to  support 
projects  such  as  those  that — (a)  Develop 
new  and  promising  approaches  to 
coordination  with  business  and 
industry,  labor  unions,  community 
organizations,  and  other  non- 
I  emmental  agencies; 

(b)  Prepare  adult  education  personnel 
to  serve  diose  populations  indicated 
above: 

(c)  Develop  barrier-fi'ee  and 
appropriate  services  based  on  the  needs 
and  life  experiences  of  the  learners;  and 

(d)  Use  mass  media  and  technological 
iimovations  to  increase  outreach. 

(2)  Identifying  and  preparing  for  new 
and  emerging  roles.  The  1978 
amendments  to  the  Adult  Education  Act 
emphasize  expanded  outreach  to  the 
least  educated  adults  to  enable  them  to 
acquire  the  basic  skills  necessary  to 
function  in  society.  Adult  education 
personnel  will  need  to  perform  new  or 
expanded  roles  to  fully  implement  this 
objective  in  the  law. 

States  are  encomaged  to  support 
projects  such  as  those  that — (a)  Involve 
both  adult  education  personnel  and 
adult  learners  in  educational  program 
planning  and  implementation; 

(b]  Assist  adult  education  personnel 
to  identify  and  use  non-traditional 
learning  settings  in  which  adult  learners 
can  interact  with  their  peers; 

(c)  Assist  in  developing  the  adult's 
ability  to  cope  with  personal  and  family 


changes  that  occur  with  increased 
education,  independence,  and  life 
options;  and 

(d)  Assist  adult  education  personnel 
to  develop  their  own  understanding  of 
and  ability  to  cope  with  the  cultures, 
life-styles,  and  mores  of  the  adults  they 
serve,  as  well  as  the  values  and  value 
systems  in  the  American  culture. 

(e)  Develop  non-traditional  adult 
education  techniques,  including,  but  not 
limited  to,  competency  assessment  and 
applied  performance  testing,  and  train 
staff  in  ^e  use  of  these  techniques. 

(3)  Mastering  basic  and  life  skills 
necessary  to  function  effectively.  A 
mastery  of  basic  and  life  skills  is 
fundamental  to  the  effective  functioning 
of  adults  in  their  own  environments  and 
in  society  at  large.  Without  these  skills, 
certifications  are  meaningless;  and 
opportunities  for  employment  and  a 
productive  life  are  limited. 

As  a  means  of  addressing  this 
concern.  States  are  encouraged  to 
support  projects  such  as  those  that — 

(a)  Assess  the  statewide  educational 
needs  of  adults  who  are  least  educated 
and  most  in  need  of  assistance; 

(b)  Assess  the  skill  levels  of 
in^^dual  adult  learners  as  a  basis  for 
providing  meaningful  and  effective 
developmental  experiences  with 
appropriate  support  services; 

(c)  ^ovide  curricula  designed  to 
enable  special  adult  populations, 
including  adults  who  are  least  educated 
and  most  in  need  to  function  effectively 
in  society, 

(d)  Develop,  demonstrate,  and 
evaluate  community-based  programs 
that  enable  adults  to  function 
effectively:  or 

(e)  Develop  or  adapt  alternative’ high 
school  programs. 

(4)  Dissemination  in  adult  education. 
Adult  education  personnel  have  only 
limited  means  for  learning  of  or 
assessing  the  kinds  and  quality  of 
improved  practices  and  products 
generated  in  adult  education.  Many 
States  do  not  have  a  mechanism  for 
systematic  retrieval,  review, 
assessment,  diffusion,  and  adoption  or 
adaption  of  improved  practices  and 
products.  Without  these  capabilities, 
programs  duplicate  effort,  lack  planning 
ability,  and  continue  traditional,  non¬ 
progressive  educational  strategies.  For 
example,  many  Adult  Performance  Level 
and  competency-based  adult  education 
products  have  been  developed  by  States 
with  no  effective  means  of  further 
assessment  and  dissemination,  either 
statewide  or  nationally. 

States  are  encouraged  to  support 
projects  such  as  those  that — 

(a)  Develop  a  mechanism  to  locate 
improved  practices  and  products  and 


potential  users  of  those  practices  and 
products; 

(b)  Disseminate  the  practices  and 

products  to  users:  and  i 

(c)  Provide  training  or  assistance  for 
adoption  or  adaption  by  users. 

Note. — ^This  Appendix  B  will  not  be 
published  in  Title  45  of  the  Code  of  Federal 
Regulations. 

Appendix  B — Comments  and  Responses 

The  following  comments,  suggestions, 
and  recommendations  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  As  explained  in  the 
preamble  to  these  final  regulations,  the 
citations  refer  to  the  appropriate 
sections  of  the  final  regulations  rather 
than  to  those  of  the  proposed 
regulations. 

§  166.3  Other  applicable  regulations. 

Comment.  A  commenter  expressed 
concern  that  the  various  civil  rights 
authorities  referenced  in  EDGAR  are  not 
sufficient  to  ensure  appropriate 
governance  in  the  operation  of  the  adult 
education  program.  This  commenter 
cited  a  number  of  pertinent  sections  in 
the  regulations  requiring  compliance 
with  statutory  nondiscrimination 
provisions.  Another  commenter  called 
for  reinstatement  from  the  former  State- 
Federal  Agreement  for  Adult  Education 
of  the  requirement  for  development  of 
methods  of  administration  in  relation  to 
prohibition  of  sex  discrimination  under 
title  DC. 

Response.  A  change  is  made.  The 
Commissioner  agrees  that  citations  to 
applicable  civil  rights  authorities,  when 
placed  within  program  regulations, 
prove  more  effective.  The  citations  have 
been  added  in  §  166.3  for  easy  reference. 
With  respect  to  the  suggestion  that 
States  submit  a  method  of 
administration  document  to  implement 
title  IX,  it  should  be  noted  that  neither 
title  IX  nor  its  implementing  regulations 
currently  require  a  State  agency 
carrying  out  a  program  of  Federal 
financial  assistance  to  submit  methods 
of  administration  to  assure  compliance. 
If,  in  the  future,  the  Office  for  Civil 
Rights  adopts  such  a  requirement,  the 
States  will  be  provided  adequate 
guidance  on  the  development  of 
methods  of  administration. 

§  166.4(b)(6)  Definition — Local 
educational  agency. 

Comment.  One  commenter,  while 
supporting  the  intent  to  expand  the 
system  of  deliverers  of  adult  educational 
services,  believes  that  public  and 
private  nonprofit  agencies, 
organizations,  and  institutions  should  be 
declared  as  local  educational  agencies. 
More  specifically,  the  commenter 
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proposes  that  libraries  qualify  as  local 
educational  agencies. 

Response.  No  change  is  made.  The 
term  "local  educational  agency”  is 
defined  in  the  Act  and  in  EDGAR.  The 
language  offers  a  clear  distinction 
between  local  educational  agencies  and 
public  and  private  nonprofit  agencies, 
organizations,  and  institutions. 
Therefore,  the  definition  contained  in 
EDGAR  is  referenced  in  §  166.4(b)(6]. 

S  166.4(d)(2)  Program  definitions — 
Expansion. 

Comment.  Several  commenters 
addressed  the  restrictiveness  of  the 
definition  of  "expansion"  in  that  it 
focuses  on  quantitative  change  and  does 
not  take  into  account  any  qualitative 
changes.  An  example  was  offered — 
agencies  could  serve  fewer  adults  with 
better  programs  for  a  longer  period  of 
time.  Another  commenter  pointed  to  the 
additional  costs  imposed  by  inflation 
and  program  refinement  and  to  the 
possibility  that  a  fixed  appropriation  of 
funds  could  actually  cause  a  decrease  in 
numbers  of  adults  served.  Recognition  of 
the  efforts  made  by  deliverers  of 
educational  services  to  reach  those 
areas  not  previously  served  by  the  State 
was  also  suggested. 

Response.  The  definition  of  expansion 
has  been  changed  to  accommodate  the 
recommendations.  A  measurable 
element  denoting  quality  has  been 
added  in  S  166.4(d)(2).  The  regulations 
now  define  expansion  as  an  increase  in 
the  number  of  agencies,  institutions,  and 
organizations — other  than  local 
educational  agencies — used  to  provide 
adult  education  and  support  services 
plus  one  or  both  of  the  following  two 
conditions:  an  increase  in  the  number  of 
adults  least  educated  and  most  in  need 
of  assistance  participating  in  the  adult 
education  program;  and/or  an  increase 
in  the  percentage  of  these  adults  who 
met  their  educational  objectives. 

§  166.4(d)(5)  Program  definitions — 
Institutionalized  person. 

Comment.  One  commenter  suggested 
that  the  types  of  institutions  be  omitted 
from  the  definition  of  "institutionalized 
person,"  with  that  specificity  left  to  the 
discretion  of  the  funding  agency.  At  the 
other  extreme,  commenters  offered 
additional  types  of  institutions.  Among 
those  suggested  were  substance  abuse 
treatment  facilities,  residential  facilities 
for  the  elderly,  and  nursing  homes. 
Another  commenter  believes  the 
definition  is  too  broad  and  promotes 
competition  with  elementary  and 
secondary  school  programs. 

Response.  A  change  is  made.  The 
Commissioner  agrees  that  the  specifics 
of  defining  environmental  settings 


should  be  left  to  the  funding  agency.  The 
definition  is  changed  accordingly.  It  is 
also  changed  to  show  that  the 
institutionalized  person  shall  be  an 
adult,  as  defined  by  the  Act. 

S  166.4(d)(6)  Program  definitions — 
Limited  English  proficiency  or  limited 
English  language  skills. 

Comment.  One  commenter  questioned 
the  use  of  the  term  "limited  English 
proficiency”  rather  than  "limited  English 
language  skills." 

Response.  A  change  is  made.  The  Act 
uses  three  terms — “Adults  with  limited 
English  language  skills,"  “persons  of 
limited  English-speaking  ability.”  and 
“persons  with  limited  English 
proficiency"  (sections  306(b)  (1),  (8),  and 
(11).  310(1)  (A)  and  (6).  and  313(b)).  The 
Commissioner  believes  that  these  terms 
are  interchangeable.  Since  both  “adults 
with  limited  English  language  skills”  and 
“persons  with  limited  English 
proficiency"  are  used  in  ^ese 
regulations,  S  166.4(d)(6)  has  been 
revised  to  encompass  both  terms. 

Comment.  Several  commenters  called 
for  inclusion  of  the  verbatim  language  of 
the  definition  in  title  VII  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA)  of  1965,  as  amended. 

Another  commenter  requested  that  the 
definition  clarify  the  meaning  of 
bilingual  adult  education.  And  one 
commenter  questioned  the  use  of 
“sufficient  difficulty”  as  a  qualifier  for 
those  to  be  served. 

Response.  The  definition,  as 
contained  in  $  166.4(d)(6).  while  not 
verbatim,  has  a  like  meaning  to  that 
included  in  title  VII  of  ESEA.  It  was 
reworded  for  clarity  and  understanding. 
At  the  Commissioner’s  discretion,  the 
definition  has  been  tailored  for  purposes 
of  adult  education.  No  change  is  made  in 
the  definition. 

The  regulations  have  been  changed  in 
S  166a.l2(d)  to  include  program 
assurances  to  be  signed  by  an 
authorized  official  of  the  State 
educational  agency.  Assurance  (6)  of 
that  section  addresses  bilingual  adult 
education. 

S  166.4(d)(7)  Program  definitions — 
Outreach. 

Comment.  A  number  of  commenters 
expressed  the  concern  that  the 
definition  should  clearly  describe 
“outreach"  as  both  bringing  the  adult  to 
the  program  and  bringing  the  program  to 
the  adult.  Conmienters  offered  amended 
language  to  specifically  include:  Home 
instruction  for  the  stationary  poor  and 
the  socially  and  physically  isolated; 
televised  programs:  telephone-assisted 
programs:  and  instructional  settings 
where  elderly  persons  congregate,  such 


as  senior  centers,  congregate  meal  sites, 
and  residential  facilities.  One 
commenter  viewed  a  delivery  system 
which’is  culturally  and  socially 
compatible  to  these  adult  groupings  as 
an  important  ingredient  for  effective 
outreach. 

Response.  No  change  is  made. 
Providing  reasonable  and  convenient 
access  to  adult  education  programs 
should  not  be  interpreted  as  designating 
a  specific  location  for  delivery  of 
services.  The  intent  of  outreach 
activities  is  that  the  State  and  local 
deliverers  of  adult  education  services 
must  not  only  support  activities 
designed  to  publicize  the  program  but 
that  they  must  also  include  efforts  to 
facilitate  the  participation  of  eligible 
persons  once  those  persons  become 
aware  of  the  program.  Efforts  should  be 
made  to  create  learning  situations  that 
are  compatible  with  the  educational, 
social,  and  psychological  needs  of 
participants.  'The  definition  allows  a 
State  the  discretion  to  perform  outreach 
activities  in  a  manner  that  most 
effectively  meets  the  needs  of  those 
adults  in  the  State  who  are  least 
educated  and  most  in  need  of 
educational  assistance.  The 
Commissioner  believes  that  outreach 
activities  should  be  broadly  construed. 

8  166.4(d)  Additional  program 
definitions. 

Comment.  One  commenter  suggested 
that  the  Adult  Performance  Level  (APL) 
criteria  be  addressed  in  the  regulations 
as  a  method  for  identifying  adults  “least 
educated  and  most  in  need.” 

Response.  No  change  is  made.  Each  of 
the  three  APL  levels  is  related  to 
educational  attaimnent,  economic  level, 
and  occupational  status.  States  may 
wish  to  use  these  criteria  and  other 
indicators  of  functional  competency  in 
setting  goals  and  program  policy. 
Although  there  are  many  ways  of 
measuring  levels  of  economic  and 
educational  attainment,  these  measures 
are  best  determined  at  the  State  and 
local  levels  to  assure  program  flexibility 
and  to  meet  local  needs.  Therefore,  it 
would  be  inappropriate  to  prescribe  any 
particular  method  of  defining  the  least 
educated  and  most  in  need. 

Comment.  A  commenter  suggested 
that  definitions  are  needed  for  the 
terms — “most  in  need,"  “rural  areas," 
and  “urban  areas."  Commenters 
requested  clarification  of  the  term 
“fiatemal  organizations"  referenced 
under  participatory  planning  agencies 
and  groups  under  §  166a.l4(a)(7). 

Response.  A  change  is  made.  The 
Commissioner  believes  that  definitions 
for  the  first  three  terms  should  be  left  to 
the  discretion  of  the  individual  States. 
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The  reference  to  fraternal  organizations 
in  §  166a.l4(a}(7)  has  been  changed  to 
fratemal/sororal  organizations  to 
clearly  indicate  that  either  men’s  or 
women’s  organizations  could  meet  this 
planning  requirement. 

§  166a.  10  Purpose  of  the  adult 
education  State-administered  program. 

Comment.  A  number  of  commenters 
have  expressed  concern  that  the 
regulations  do  not  address  the  three 
purposes  of  section  302  of  the  Act  in 
relation  to  the  Adult  Performance  Level 
(APL)  research  and  subsequent 
Competency-based  Adult  Education 
(CBAE)  developmemts. 

Response.  No  change  is  made.  The 
findings  of  the  APL  project  have  greatly 
influenced  both  the  wording  and  the 
intent  of  the  Statement  of  Purpose  in 
section  302  of  the  Act.  It  is  also 
recognized  that  the  development  of  APL- 
based  and  CBAE  programs  throughout 
the  Nation  are  positive  and  appropriate 
responses  to  the  need  to  fulfill  these 
purposes.  However,  it  is  inappropriate 
for  the  regulations  to  go  beyond  the  law 
in  requiring  any  specific  approach  to 
instruction.  The  regulations  intentionally 
provide  State  and  local  agencies  the 
flexibility  to  determine  and  implement 
the  types  of  programs  appropriate  to  the 
needs  of  adults  in  each  State. 

§  166a.ll  The  State  plan  as  an 
application. 

Comment.  One  commenter  feels 
Congress  did  not  intend  for  States  to 
“apply”  for  grants  and  that  the  State 
plan  is  simply  a  document  of 
compliance. 

Response.  No  change  is  made.  Three 
requirements  in  section  306  of  the  Act 
are  specified  as  a  pre-condition  to  a 
State’s  eligibility  to  receive  its  allotment. 
One  of  these  conditions  is  a  State  plan 
that  describes  the  planned  use  of  funds 
provided  under  this  title.  While  there 
are  compliance  items  contained  in  the 
State  plan,  the  main  purpose  of  the 
document  is  to  set  forth  a  program  for 
the  use  of  funds.  The  Commissioner  has 
authority  to  approve  or  disapprove  State 
plans  under  section  306(c).  A  State  will 
not  receive  its  allotment  until  the 
Commissioner  determines  that  the 
proposed  use  of  funds  is  acceptable 
under  the  law  and  these  regulations. 
Therefore,  the  State  plan  is  considerably 
more  than  a  compliance  document.  It  is 
also  an  agreement  between  the  State 
and  the  Federal  Government  on  the 
proposed  use  of  funds  that  will  be 
monitored  by  both  parties. 


S  166a.l2(d)(2)  Adult  secondary 
education. 

Comment.  A  commenter  suggested 
that  the  regulations  contain  more 
speciBc  requirements  to  establish 
programs  which  provide  secondary  level 
education.  Another  commenter  noted 
that  lack  of  a  high  school  diploma  is  still 
a  barrier  to  entering  the  work  force  and 
advancing  on  the  job. 

Response.  No  change  is  made. 
Enabling  adults  who  so  desire  to 
complete  secondary  school  remains  one 
of  the  purposes  of  ^s  legislation  as 
described  in  section  302  of  the  Act. 
However,  two  other  provisions  of  the 
Act  must  also  be  considered  when 
setting  State  priorities.  Section  306  limits 
the  expenditure  of  Federal  funds  for 
programs  leading  to  completion  of 
secondary  school  to  20  percent.  Section 
306  also  requires  that  special  emphasis 
be  given  to  adult  basic  education 
programs  except  where  these  needs  are 
shown  to  have  been  met  in  a  State. 
Therefore,  while  secondary  level 
instruction  is  clearly  provided  for  in  the 
legislation,  it  is  also  clear  that  it  is  not 
intended  to  be  the  major  purpose  of  the 
program.  A  State  must  describe  in  its 
State  plan  the  needs  of  all  segments  of 
the  population  as  they  relate  to  the 
purposes  of  the  Act,  including 
completion  of  secondary  school. 

A  State  is  required  under 
§  166a.l2(d)(2]  to  provide  assurance  that 
not  more  than  20  percent  of  the  State’s 
allotment  will  be  expended  for  programs 
of  equivalency  for  a  certificate  of 
graduation  from  a  secondary  school. 

§  166a.l2(d)(4)  Tuition  and  fees. 

Comment  Several  commenters 
suggested  that  the  regulations  contain  a 
statement  relative  to  tuition  and  fees  for 
adult  education  participants. 

Response.  A  change  is  made.  The 
regulations  issued  in  1975  and  in  effect 
immediately  preceding  the  enactment  of 
the  1978  amendments  for  the  State- 
administered  adult  education  program 
contained  a  prohibition  on  charging 
tuition,  fees,  or  any  other  charges  to 
adults  enrolled  in  adult  basic  education 
programs.  This  provision  was 
inadvertently  omitted  in  the  proposed 
regulations. 

The  prohibition  on  charging  tuition 
and  fees  for  adult  basic  education  is  an 
important  requirement,  especially  in 
light  of  the  legislative  emphasis  on 
serving  those  adults  who  are  least 
educated  and  most  in  need  of 
educational  assistance.  These  adult 
participants  are  the  ones  least  likely  to 
have  adequate  financial  resources  to 
defray  these  costs.  The  State  plan 


requirement  is  included  as  an  assurance 
in  §  166a.l2(d){4). 

§  166a.l2(d)  Program  assurances. 

Comment.  One  commenter  questioned 
the  rationale  for  placement  of  program 
assurances  in  an  appendix  rather  than 
within  the  text  of  the  regulations. 

Response.  A  change  is  made.  The 
Commissioner  has  determined  that  the 
program  assurances  would  be  more 
easily  referenced  if  placed  within  the 
regulations.  The  assurances  are  now 
contained  in  §  166a.l2(d). 

§  166a.l2(dJ(6)  Bilingiial  adult 
education. 

Comment  A  commenter  suggested 
that  a  State  plan  provide  for  ^e 
implementation  of  instructional 
programs  of  bilingual  education. 

Another  commenter  recommended  that 
the  regulations  require  the  submission  of 
a  State  bilingual  education  plan.  For  the 
purpose  of  developing  and 
disseminating  materials  for  use  in 
bilingual  education  classes,  a 
commenter  believes  a  Curriculum 
Development  Center  should  be 
established. 

Response.  A  program  assurance 
regarding  special  assistance  through 
bilingual  adult  education  instruction  for 
persons  with  limited  English  proBciency 
has  been  added  in  §  166a.l2(d)(6).  The 
Commissioner  believes  that  the  State 
plan  requirements  under  §  166a.l3  will 
adequately  show  the  needs,  goals,  and 
activities  relating  to  adults  with  limited 
English  language  skills.  Therefore,  the 
Commissioner  does  not  Bnd  a  separate 
State  bilingual  education  plan 
necessary. 

The  legislation  makes  no  provision  for 
establishing  a  Curriculum  Development 
Center  for  bilingual  education.  However, 
a  State  is  not  precluded  from  using  its 
funds  under  section  310  of  the  Act  for  a 
Center  of  this  nature.  No  other  change  is 
made  in  the  regulations. 

§  166a.l3(c)  Addressing  the 
educational  needs  of  all  segments  of  the 
adult  population  in  a  State. 

Comment.  The  provision  that 
generated  the  greatest  number  of 
comments  was  the  listing  of  “special 
adult  populations”  to  be  included  in  the 
State  plan’s  description  of  the 
educational  needs  of  adults  in  the  State. 
While  many  of  the  commenters 
endorsed  the  nine  population  groups 
specifically  identified  in  this  listing, 
others  questioned  the  necessity  for  their 
separate  designation  since  the 
regulation  already  required  a 
description  of  the  needs  of  all  segments 
of  the  adult  population  in  the  State.  Still 
others  proposed  the  addition  of  other 
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population  groups  that  they  felt  had  in 
the  past  been  outside  the  mainstream  of 
the  delivery  system. 

In  addition,  many  of  the  commenters 
interpreted  this  provision  as  a  set-aside 
or  percentage  funding  requirement  for 
these  identified  populations. 

Response.  A  change  is  made.  It  was 
not  the  intent  of  the  proposed 
regulations  to  establish  funding 
requirements  not  contained  in  the  Act. 
After  extensive  deliberations  on  all 
facets  of  this  issue,  the  Commissioner 
has  decided  to  eliminate  from 
§  166a.l3(c)  the  emphasis  given  to  any 
special  adult  population.  The  list 
contained  in  the  proposed  regulations 
was  so  extensive  that  no  segment  of  the 
population  was  singled  out  for  special 
treatment.  Nevertheless,  all  the  special 
populations  will  still  be  accommodated 
because  the  States  are  clearly  directed 
to  describe  in  their  three-year  plans  the 
adult  education  needs  of  all  segments  of 
the  adult  population  in  their  States  and 
to  describe  speciHcally  the  needs  of 
those  adults  who  are  least  educated  and 
most  in  need  of  assistance.  This  change 
in  the  regulations  is  compatible  with  the 
primary  thrust  of  the  legislation,  which 
is  to  reach  the  least  educated  and  most 
in  need, 

§  166a.  13(d)  Other  Federal  and  non- 
Federal  resources. 

Comment.  One  commenter  requested 
that  the  requirement  to  identify 
resources  available  to  meet  adult 
education  needs  in  the  State  be  deleted 
from  the  regulations. 

Response.  No  change  is  made.  The 
State  plan  requirement  to  identify  other 
resources  in  the  State  available  to  meet 
the  educational  needs  of  adults  is  taken 
directly  from  the  statute  in  section 
306(bK4). 

§  166a.  13(e)(2)  State  plan  goals. 

Comment.  Referring  to  the 
requirement  that  a  State  plan  include 
the  expenditures  for  reaching  each  of 
the  State's  identified  goals,  several 
commenters  suggested  inserting  the 
modifier  “estimated”  before 
expenditures. 

Response.  The  recommendation  is 
accepted.  Since  a  State  must  set  forth 
the  expenditures  covering  a  three-year 
period,  the  Commissioner  believes  it  is 
appropriate  to  direct  a  State  to  project 
its  best  estimate  of  expenditures 
covering  this  period.  Therefore,  the 
regulation  is  changed  to  include 
“estimated”  before  expenditures  in 
§  166a.l3(e)(2). 

Comment.  A  commenter  suggested 
that  a  State  educational  agency  be 
required  to  describe  personnel  in 


relation  to  proposed  program  activities 
and  estimated  expenditures. 

Response.  No  change  is  made.  While 
a  State  educational  agency  may  desire 
to  show  this  degree  of  specificity,  the 
Commissioner  does  not  consider  it  an 
appropriate  area  in  which  to  regulate.  A 
description  of  proposed  activities  and 
estimated  expenditures  is  adequate  to 
enable  the  Commissioner  to  make  a 
determination  relative  to  a  State 
educational  agency’s  ability  to  reach  its 
goals. 

%  166a.  13(f)  Outreach  activities. 

Comment.  Some  commenters 
questioned  the  advisability  of  using 
program  dollars  for  support  services 
such  as  transportation  and  child  care. 

.  They  were  particularly  concerned  over 
the  absence  of  a  ceiling  and  prescribed 
monitoring  for  these  expenditures. 

Response.  To  implement  section 
306(b](9]  of  the  Act,  the  proposed  rule 
required  that  the  State  agency  describe 
in  its  plan  the  efforts  it  will  undertake  to 
provide  support  services  such  as  flexible 
schedules,  transportation,  and  child  care 
services.  Although  the  same  section 
went  on  to  require  the  identification  of 
the  resources  to  be  used  for  these 
support  services  and  further  stipulated 
that  a  concerted  effort  be  undertaken  to 
provide  these  services  through  other 
programs,  agencies,  and  organizations, 
many  misinterpreted  this  rule  to  mean 
that  the  State  was  mandated  to  use 
adult  education  funds  for  these 
purposes.  The  use  of  adult  education 
funds  for  support  services  is  only  one  of 
the  options  the  State  educational  agency 
has  available  for  meeting  its 
responsibilities  under  section  306(b)(9) 
of  the  Act.  Therefore,  for  clarity,  the 
word  “provide”  has  been  changed  to 
“assure”  in  §  166a.l3(f)(2)  of  the  final 
regulations. 

The  issue  of  whether  to  impose  a 
ceiling  on  these  expenditures  was 
discussed  at  ten  public  meetings  held 
across  the  country  in  December  1978.  It 
was  the  overwhelming  consensus  of  the 
members  of  the  public  who  attended 
these  meetings,  as  welt  as  of  the  written 
responses  to  this  issue,  that  it  would  not 
be  practicable  to  establish  a  ceiling  for 
these  expenditures  because  (1)  the  need 
for  these  support  services  and  the 
resources  available  to  meet  these  needs 
vary  greatly  from  State  to  State  and  (2) 
any  percentage  limitation  might  be 
interpreted  as  a  set-aside  or  minimum 
expenditure  requirement.  Therefore,  this 
issue  was  left  to  the  discretion  of  the 
States.  This  regulation  has  been 
changed  only  as  noted  in  the  above 
paragraph. 

Comment.  Several  commenters 
expressed  concern  regarding  the 


transportation  needs  of  the  elderly  and 
of  the  physically  and  mentally 
handicapped.  They  suggest  that  Federal 
funds  be  made  available  for  this 
purpose,  as  well  as  for  securing  buses 
that  have  special  mechanical  aids 
required  by  many  teachable  mentally 
retarded  adults. 

Response.  No  change  is  made.  Since 
the  Act  permits  a  State  to  use  Federal 
funds  for  transportation,  the  provision  of 
transportation  services  for  each  of  the 
above  groups  is  permissible.  The  costs 
of  special  services  and  modifications  to 
equipment  for  accommodating  needs  of 
the  handicapped  are  also  permissible 
under  the  Act  and  regulations.  It  is 
within  the  State’s  discretion  to  fund 
these  services  with  Federal  or  non- 
Federal  resources.  Capital  expenditures 
that  would  not  normally  be  associated 
with  program  operations  should  be 
approved  by  the  grantor  agency  prior  to 
purchase. 

Comment.  A  commenter  noted  that 
the  language  of  the  law  regarding 
convenient  locations  had  been  omitted 
from  the  regulations. 

Response.  No  change  is  made.  Since 
the  reference  to  convenient  locations  is 
included  in  the  deHnition  of  “outreach” 
in  §  166.4(d)(7),  the  term  need  not  be 
repeated  as  an  outreach  activity. 

Comment.  Some  commenters 
recommended  that  State  and  local 
outreach  efforts  to  inform  and  assist 
adult  populations  be  performed  through 
local  media  with  bilingual  presentations, 
when  and  where  appropriate.  Activities 
to  more  effectively  reach  oider  adults 
were  recommended.  Others  suggested 
outreach  and  support  activities  to  be 
conducted  by  direct  grants  or  contracts 
from  a  State  educational  agency. 

Response.  No  change  is  made.  These 
commenters  reinforced  the  need  for  a 
strategy  to  help  inform  the  least- 
educated  adults.  The  Commissioner 
encourages  deliverers  of  adult  education 
services  to  adopt  an  effective  mode  of 
informing  the  diverse  populations  of 
available  services.  It  is  a  State 
educational  agency’s  prerogative  to 
conduct  these  activities  through  direct 
grants  or  contracts  in  accordance  with 
provisions  of  these  regulations,  45  CFR 
Part  74,  and  its  State  plan. 

§  166a.  13(g)  Cooperative 
arrangements. 

Comment.  One  commenter 
recommended  that  a  State  plan  include 
only  a  description  of  the  procedures  a 
State  educational  agency  will  use  to 
ensure  cooperative  arrangements  with 
other  agencies  for  delivering  adult 
education  and  support  services.  This 
commenter  interpreted  the  regulation  to 
require  that  copies  of  agreements  be 
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submitted  with  a  State  plan.  Other 
commenters  called  for  agreements 
between  a  State  educational  agency  and 
subgrantees  to  explicitly  serve  a  special 
population  group,  such  as  the  elderly. 
More  elective  use  of  facilities  and 
support  services  was  offered  as  a 
rationale.  A  general  endorsement  was 
made  of  greater  cooperative  efforts 
within  States  between  all  subgrantees. 

Response.  A  change  is  made.  The 
purpose  of  cooperative  arrangements  is 
to  enhance  the  coordinated  use  of 
available  resources  in  a  State  to  better 
meet  the  needs  of  adults  enrolled  in 
adult  education  programs.  It  is 
recognized  that  a  State  enters  into 
cooperative  arrangements  throughout 
the  year,  as  needs  arise.  Therefore,  this 
regulation  will  be  satisfied  when  a  State 
educational  agency  describes  its 
procedures  for  ensuring  that  cooperative 
arrangements  will  be  entered  into  with 
other  agencies.  The  requirement  should 
not  be  interpreted  to  mean  that  copies  of 
signed  agreements  must  become  a  part 
of  a  State  plan.  Neither  will  the 
regulations  be  so  prescriptive  as  to  cite 
specific  agencies  with  which  a  State 
educational  agency  must  seek 
cooperation. 

The  Commissioner  gives  full  support 
to  the  call  for  greater  cooperative  efforts 
between  a  State  educational  agency  and 
its  subgrantees.  A  State  educational 
agency  has  the  responsibility  to 
establish  continuing  cooperation  and 
coordination  with  its  subgrantees. 
However,  the  Commissioner  does  not 
believe  a  regulatory  requirement  is  in 
order  to  effect  the  latter  comment. 

Comment.  One  commenter  questioned 
the  absence  in  the  proposed  regulations 
of  the  listing,  contained  in  the  law,  of 
agencies  with  whom  the  State 
educational  agency  should  consult, 
cooperate,  and  coordinate. 

Response.  This  listing  of  agencies  is 
included  in  the  program  assurances  in 
§  166a.l2(d)(l). 

Comment.  A  commenter  requested 
that  the  Office  of  Education  publish  its 
cooperative  agreements  as  exemplary 
models  for  States. 

Response.  No  change  is  made.  The 
Office  of  Education  holds  interagency 
agreements  with  other  Federal  agencies 
such  as  the  Administration  on  Aging,  the 
Department  of  Labor,  and  the 
Department  of  Defense.  However,  these 
written  agreements  may  not  be  relevant 
to  the  cooperative  agreements 
addressed  under  §  166a.l3(g)  and  may 
lose  their  value  when  considered  as  a 
State  model.  Though  useful  for  Federal 
functions,  these  agreements  may  not  be 
equally  germane  at  State  and  local 
levels.  Some  States  might  regard  models 
as  being  overly  prescriptive.  Federal 


models  could  be  viewed  as  limiting  the 
flexibility  and  innovativeness  of 
agencies,  organizations,  and  institutions 
within  the  States.  The  Commissioner 
does  not  consider  it  feasible  to  give 
general  dissemination  to  the  interagency 
agreements. 

§  166a.  13(k)  Evaluation  of  activities 
under  sections  306  and  310  of  the  Act. 

Comment.  One  commenter  suggested 
the  regulations  require  a  State  to  submit 
a  copy  of  any  evaluation  under  sections 
306  and  310  of  the  Act  to  the  National 
Advisory  Council  on  Adult  Education. 

Response.  No  change  is  made.  Reports 
of  evaluations  performed  in  the  States 
are  transmitted  to  the  Commissioner. 
Since  these  reports  are  public 
information  and  are  available  to  the 
public  for  inspection,  the  Commissioner 
does  not  see  the  merit  in  requiring  this 
additional  paperwork  burden  on  States. 
The  Commissioner  will  gladly  share  any 
reports  with  the  National  Advisory 
Council  on  Adult  Education. 

Comment  One  commenter  questioned 
the  legal  basis  for  requiring  an  annual 
evaluation  of  activities  under  sections 
306  and  310. 

Response.  A  change  is  made.  The 
single  State  application  required  by 
section  435(b)  of  the  General  Education 
Provisions  Act  contains  an  assurance 
that  the  State  will  evaluate  the 
effectiveness  of  covered  programs  in 
meeting  its  statutory  objectives,  at  such 
intervals  (not  less  often  than  once  every 
three  years),  and  in  accordance  with 
such  procedures  as  the  Commissioner 
may  prescribe  by  regulation.- 

The  Commissioner  has  given  further 
consideration  to  the  proposed 
requirement  for  annual  evaluations  and 
has  determined  that  this  requirement 
may  place  an  undue  burden  upon  the 
States.  Accordingly,  the  final  regulations 
will  require  that  evaluations  for 
programs  under  sections  306  and  310  be 
performed  at  least  once  every  three 
years.  Evaluation  activities  performed 
during  a  given  program  year  should  be 
reflected  in  the  narrative  section  of  the 
annual  performance  report,  to  be 
forwarded  to  the  Commissioner  within 
90  days  of  the  close  of  the  program  year. 

§  166a. 14(a)  Representation  in  the 
development  of  a  State  plan. 

Comment  A  number  of  commenters 
gave  reasons  for  the  inclusion  of 
additional  group  representatives  in  the 
planning  process,  liie  list  included: 
Armed  Services  (military  personnel, 
their  adult  dependents,  and  military 
educators);  State  Library  Agencies  and 
Libraries;  State  and  Area  Agencies  on 
Aging  and  multi-purpose  senior  centers; 
students  and  teachers  involved  in  the 


traditional  K-12  educational  program; 
minority,  handicapped,  and  women’s 
organizations;  teacher  organizations; 
State  professional  organizations; 
organizations  representing  adult 
educators;  and  any  other  agencies  and 
groups  that  have  officially  declared  in 
writing  to  the  State  their  interest  in 
participating  in  the  planning  process.  It 
was  further  suggested  that 
§  166a.l4(a)(9)  require  participation  of 
those  community  organizations  that 
primarily  serve  minority  or  other  special 
groups  in  need  of  adult  basic  education 
programs.  This  additional 
representation  was  sought  to  help 
ensure  that  the  interests  of  traditionally 
underrepresented  populations  receive 
educational  services.  It  was  pointed  out 
that  these  representatives  could  also 
provide  a  ready  source  of  information 
concerning  educational  needs  within  the 
State. 

Response.  A  change  is  made.  The  Act 
in  section  306(b)(8)  is  specific  relative  to 
fifteen  (15)  agencies  and  groups  required 
to  be  involved  in  developing  and 
carrying  out  the  State  plan.  A  general 
category  of  “other  entities  in  the  State 
concerned  with  adult  education”  is 
added  by  the  legislation  and  is  cited  as 
the  sixteenth  category  in  §  166a.l4(a)  of 
the  regulations.  This  is  the  only  category 
in  which  flexibility  by  regulation  is 
allowed.  The  final  regulations  have 
added  to  the  list  of  examples  of  these 
“other  entites,"  organizations  offering 
education  programs  for  military 
personnel  and  their  adult  dependents. 
These  examples  are  intended  to  be 
illustrative  only  and  not  required  by 
statute.  A  State,  of  course,  has  the 
option  to  involve  any  additional  entities 
it  wishes  in  the  planning  process. 

§  166a. 14(c)  Involved  in  the 
development  of  the  plan. 

Comment  Comments  on  this 
requirement  cover  the  entire  spectrum 
from  full  support  to  rejection  on  the 
basis  of  exceeding  the  statute.  One 
commenter  called  for  more  specific 
regulatory  language  to  ensure  that 
special  population  groups  are  heard.  A 
commenter  suggested  that  the 
requirement  for  participation  in  “all 
stages  of’  formulating  the  plan  exceeds 
Congressional  specifications  and  is 
technically  impossible.  For  example, 
these  interests  cannot  all  be  involved  as 
voting  members  of  the  State  board  of 
education  nor  would  it  be  feasible  to 
include  them  in  the  mechanical 
procedures  of  writing  and  editing  the 
plan.  Another  commenter  pointed  to  the 
limited  funds  available  at  the  State  level 
for  travel  and  other  meeting  expenses. 
The  limiting  effect  caused  by  the  energy 
crisis  was  also  cited.  Again,  pointing  to 
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the  excessive  time  and  resources,  a 
commenter  took  exception  to  the 
implied  requirement  to  repeat  the 
participatory  process  for  any  alteration 
or  correction  of  language  in  the  State 
plan,  whether  self-inflicted  or  imposed 
at  the  Federal  level. 

Response.  No  change  is  made.  The 
Act  and  its 'legislative  history  reinforce 
the  importance  of  actively  involving  the 
representatives  in  order  to  improve  the 
delivery  of  educational  services  to  those 
adults  who  are  least  educated  and  most 
in  need  of  educational  assistance. 

Therefore,  “involved  in  the 
development  of  the  plan"  is  defined  in 
§  166a.l4(c)  to  mean  that  the 
representatives  of  the  various  agencies 
and  groups  are  given  an  opportunity  to 
actively  participate  in  all  stages  of 
formulating  the  plan.  In  this  way,  the 
regulations  assure  substantive 
involvement  without  prescribing  the 
methods  or  mechanisms  through  which 
diverse  involvement  is  achieved.  This 
requirement  allows  maximum  flexibility 
to  a  State  educational  agency  while  also 
assuring  that  token  participation  will  not 
qualify  a  State  to  receive  funds.  This 
regulation  should  not  be  interpreted  to 
mean  that  a  State  educational  agency  is 
prohibited  from  altering  its  plan  or 
program  in  the  interest  of  meeting  the 
educational  needs  of  adults.  A  State 
educational  agency  develops  procedures 
and  methods  for  involving  the  required 
agencies  and  groups  that  best  meet  the 
particular  needs,  problems,  and 
uniqueness  of  the  respective  State. 
Indicators  point  to  positive  results  on 
improving  and  expanding  adult 
education  services.  The  Commissioner 
believes  that  any  additional  time  and 
resources  spent  on  behalf  of 
participatory  planning  will  be  more  than 
offset  by  the  benefits  derived. 

§  166a.l4(d)  Agreement  by 
participating  representatives. 

Comment.  Several  commenters 
suggested  modifications  relating  to  the 
disposition  of  recommendations  made 
by  participating  representatives.  One 
commenter  asked  that  a  clearer 
explanation  be  given  of  how  many  or 
what  percentage  of  the  participating 
representatives  needed  to  be  in 
disagreement  in  order  to  guide  the  State 
as  to  when  to  take  unilateral  action. 
Comments  were  made  that  the  State 
educational  agency  should  only  be 
required  to  submit  documentation  for 
recommendations  that  were  rejected  by 
a  majority  of  representatives 
participating.  This  was  viewed  as  a 
means  to  ease  the  paperwork  burden. 

Response.  No  change  is  made.  The 
regulation  requirements  are  intended  to 
ensure  that  all  recommendations  receive 


due  consideration  by  the  State 
educational  agency.  This  is  true  of  a 
recommendation  offered  by  one  or  any 
number  of  representatives  participating. 
As  stated  in  the  preamble  of  the 
proposed  regulations  for  this  Part,  these 
requirements  will  also  serve  as  a 
safeguard  against  misunderstandings 
between  a  State  educational  agency  and 
participating  representatives  and  will 
prohibit  superficial  involvement  without 
substantive  impact.  A  listing  of  any 
recommendations  that  were  rejected, 
with  reasons  for  rejection,  will  satisfy 
the  requirements.  This  process  is  not 
considered  to  be  one  that  should  result 
in  a  voluminous  paperwork  burden. 

%  166a.  15  Delivery  system. 

Comment.  A  commenter  called 
attention  to  the  unmet  educational 
needs  of  young  adults,  particularly 
minorities,  who  are  drug  abusers.  It  was 
recommended  that  the  regulations 
permit  the  development  of  a  special 
delivery  system  of  educational  services 
responsive  to  their  needs. 

Response.  No  change  is  made.  In 
accordance  with  the  Departmental 
regulations  implementing  section  504  of 
the  Rehabilitation  Act  of  1973, 
handicapped  persons,  including  drug 
abusers,  are  eligible  for  educational 
services  within  the  provisions  of  these 
adult  education  regulations.  A  public  or 
private  nonprofit  agency,  organization, 
or  institution  may  submit  an  application 
to  a  State  educational  agency  for  funds 
to  deliver  educational  services  to  adult 
drug  abusers.  Any  expenditures, 
however,  must  be  limited  to  those  for 
educational  services:  expenses  for 
residential  or  therapeutic  care  are  not 
allowable  under  the  adult  education 
program. 

§  166a.l5(b)  Expansion  of  the  delivery 
system. 

Comment.  A  number  of  commenters 
objected  to  an  expansion  of  the  delivery 
system  through  the  use  of  community- 
based  agencies,  organizations,  and 
institutions;  and,  conversely,  this 
expansion  was  supported  by  a  number 
of  others.  The  major  adversaries  cited  as 
their  reasons;  inadequate  Federal,  State, 
and  local  financial  resources;  absence  of 
community-based  entities  in  less 
populous  areas  of  a  State;  and 
questionable  qualifications  of  other  than 
public  school  systems  and  their  teachers 
to  understand  and  deliver  appropriate 
educational  services  to  the  least- 
educated  adults.  Established  nutrition 
projects,  senior  citizens  center 
networks,  and  regional  economic 
planning  authorities  were  suggested  by 
some  commenters  as  possible  means  of 
furthering  the  expansion  efforts. 


Response.  No  change  is  made.  The 
Congress,  in  its  passage  of  the  1978 
amendments  to  the  Act,  placed  major 
emphasis  on  expansion  of  the  delivery 
system.  Section  306(b)(7)  of  the  Act  now 
requires  a  State  educational  agency  to 
describe  the  means  by  which  the 
delivery  of  adult  education  services  will 
be  signiRcantly  expanded  through  the 
use  of  agencies,  institutions,  and 
organizations  other  than  public  school 
systems.  The  legislative  history  clearly 
indicates  that  existing  cooperative 
efforts  between  public  school  systems 
and  other  agencies,  organizations,  and 
institutions  have  not  always  been 
adequate  to  meet  the  educational  needs 
of  those  adults  who  are  least  educated 
and  most  in  need  of  educational 
assistance.  Participation  by  underserved 
segments  of  the  population  should  be 
increased  through  the  expansion  of  the 
delivery  system.  It  is  not  appropriate  for 
the  Commissioner  to  dictate  to  State 
educational  agencies  which  agencies, 
organizations,  and  institutions  must  be 
used  in  this  expansion  effort.  Those 
decisions  are  left  to  the  discretion  of  the 
individual  State  educational  agencies. 

§  166a.  15  (b)  and  (c)  Contractual 
arrangements. 

Comment.  One  commenter  expressed 
the  view  that  financial  gain,  rather  than 
the  provision  of  education  services  to 
needy  adults,  might  be  the  primary 
concern  of  some  private  for-profit 
agencies. 

Response.  No  change  is  made.  A  State 
educational  agency  will  make  the 
determination  as  to  the  necessity  of 
entering  into  a  contractual  arrangement 
with  a  private  for-proHt  organization. 
Such  contractual  arrangements  must  be 
in  accordance  with  State  and  Federal 
procurement  standards  and  must 
constitute  a  prudent  use  of  funds.  The 
State  educational  agency  is  responsible 
for  describing  the  services  and  products 
it  wishes  to  purchase  from  the  private 
for-profit  organization.  Furthermore, 
these  regulations  will  ensure  that  the 
needs  of  the  least  educated  and  most  in 
need  will  be  addressed  through  any 
contractual  arrangements  entered  into 
under  this  provision. 

Comment.  Several  commenters 
interpreted  the  provisions  of  §  166a.l5 

(b) ,  (c),  and  (d)  as  permitting  a  State 
educational  agency  to  award  grants  to, 
or  enter  into  contracts  with,  private  for- 
profit  organizations.  These  commenters 
see  the  provisions  as  exceeding  the 
intent  of  the  Act  and  as  direct  violations 
of  Federal  law. 

Response.  No  change  is  made.  The 
regulatory  provisions  of  §  166a.l5  (b), 

(c) ,  and  (d)  do  not  violate  Federal  law. 
The  regulations  do  not  authorize  a  State 
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to  award  grants  to  private  for-profit 
organizations.  However,  Departmental 
regulations  allow  State  educational 
agencies  and  subgrantees  to  procure 
services  and  goods  through  a  contract 
instrument  with  private  for-profit 
organizations.  Any  contract  must  be  in 
accordance  with  45  CFR  Part  74,  the 
Education  Division  General 
Administrative  Regulations,  and  the 
HEW  Grants  Administration  Manual. 

§  166a.  15(e)  Frequency  of  comments  by 
participating  representatives. 

Comment  Some  commenters 
expressed  the  opinion  that  participating 
representatives  should  have  an 
opportunity  to  comment  at  least  once 
during  the  time  period  covered  by  a 
State  plan — in  this  instance,  a  three-year 
period.  Other  commenters  did  not 
support  the  requirement  that  selected 
representatives  be  involved  in  carrying 
out  the  plan.  Another  commenter 
questioned  a  State  educational  agency’s 
acceptance  of  comments  regarding 
§  166a.l5(e)  (1)  and  (2)  from  other  than 
selected  participating  representatives. 

Response.  No  change  is  made.  The 
planning  process  is  intended  to  be 
performed  on  a  continuing  basis — from 
development  stages  on  through  the 
carrying  out  of  the  plan.  The  Act  in 
section  306(b)(8]  is  specific  in  this 
requirement.  The  regulation  is  entirely 
consistent  with  the  legislation. 

Regarding  the  required  frequency  of 
comment,  the  Commissioner  believes 
that  the  yearly  basis  is  the  minimum 
frequency  for  which  comments  could  be 
useful  to  the  State  in  operating  its  adult 
education  program.  A  State  plan  may  be 
amended  at  any  time  the  State 
educational  agency  feels  appropriate.  In 
this  manner,  new  objectives,  goals,  and 
directions  may  be  incorporated  into  the 
program  whenever  feasible. 

The  adult  education  legislation  and  its 
regulations  are  silent  on  the  solicitation 
and  reaction  to  suggestions  or 
recommendations  from  other  than 
participating  representatives.  However, 
section  435(b)(7)  of  the  General 
Education  ftovisions  Act  (GEPA) 
requires  that  the  State  provide 
“reasonable  opportunities  for  the 
participation  by  local  agencies, 
representatives  of  the  class  of 
individuals  affected  by  each  program 
and  other  interested  institutions, 
organizations,  and  individuals  in  the 
planning  for  and  operation  of  each 
program  *  *  Further,  paragraph  (B) 
of  that  section  provides  that  “the  State 
will  publish  each  proposed  plan,  in  a 
manner  that  will  ensme  cin^ation 
throughout  the  State,  at  least  sixty  days 
prior  to  the  date  on  which  the  plan  is 
submitted  *  *  *  with  an  opportunity  fen* 


public  comments  on  such  plan  to  be 
accepted  for  at  least  thirty  days  *  * 
GEPA  and  its  accompanying  regulations 
are  applicable  to  the  adult  education 
programs. 

§  166a.  15(f)  Consideration  of 
comments  by  State  educational  agency. 

Comment  Several  commenters 
objected  to  the  requirement  to  include 
comments  from  participatory 
representatives  in  the  State's 
subsequent  three-year  plan.  A 
commenter  believed  this  inclusion  to  be 
unnecessary  since  the  State  plan  content 
should  take  into  account  those 
comments.  This  commenter  could  see  no 
necessity  for  including  comments  that, 
in  some  cases,  would  be  three  years  old. 
Another  commenter  recommended  that 
the  regulations  require  that  comments 
from  participatory  representatives  on 
carrying  out  the  three-year  plan  be 
submitted  with  the  subsequent  three- 
year  plan. 

Response.  A  change  is  made. 

Activities  of  the  participating 
representatives  are  intended  to  be  on  a 
continuous  basis.  To  assure  that  these 
activities  receive  appropriate 
consideration,  the  Commissioner 
believes  that  there  must  be  a  procedure 
that  requires  a  State  to  document  its 
treatment  of  comments  received.  This 
does  not  eliminate  the  requirement  for 
participation  of  representatives  in  the 
development  of  a  new  three-year  plan 
as  regulated  in  §  166a.l4(b)(2).  To 
satisfy  the  requirement  in  §  166a.l5(f),  a 
summary  of  comments  is  adequate 
rather  than  actual  letters,  statements, 
meeting  transcripts,  or  other  primary 
data. 

§  166a.23  Membership  of  State 
advisory  councils. 

Comment  One  commenter  believes 
that  State  advisory  councils  should  be 
comprised  of  members  who  are 
representative  of  all  segments  of  the 
adult  population  to  be  served  under  the 
Act.  Another  commenter  suggests 
membership  by  military  educators  on 
these  councils. 

Response.  A  change  is  made.  The 
Notice  of  Proposed  Rulemaking  did  not 
regulate  State  advisory  councils.  Section 
312  of  the  Act  was  referenced  for 
guidance. 

Regulations  governing  State  advisory 
councils  are  now  contained  in 
§§  166a.21  through  166a.27. 

Qualifications  of  membership  are 
extracted  fi'om  the  legislation  and 
included  in  §  166a.23(b).  In  an  effort  to 
best  serve  the  educational  needs  of 
adults,  the  regulations  require  that  a 
significant  proportion  of  women,  the 
elderly,  minorities,  and  the 


educationally  disadvantaged  be 
included  in  the  membership. 

In  response  to  the  second  conunent, 
the  Commissioner  does  not  believe  that 
the  regulations  should  be  so  specific  but 
rather  that  a  State  should  have  more 
flexibility  in  the  selection  of  State 
advisory  council  members. 

§  166a.32  State’s  limitation  on 
administrative  costs. 

Comment  Severarcommenters 
expressed  concern  that  the  5  percent 
limitation  on  funds  for  administration 
and  development  of  State  plans  and 
other  required  activities  prevents  some 
States  from  performing  adequately  those 
functions  required  by  the  statute. 
Another  commenter  suggested  that  a 
separate  appropriation  of  Federal  funds 
be  made  to  defray  administrative  costs 
incurred  by  the  States.  Commenters 
requested  clarification  of  the  regulation 
with  regard  to  any  funds  a  State  may 
contribute  toward  administrative  costs. 
A  further  comment  called  for  regulatory 
authority  for  the  Commissioner  to 
establish  guidelines  for  State 
administrative  costs  and  to  approve 
these  costs  based  on  individual  State 
justifications. 

Response.  No  change  is  made.  Section 
315(b)  of  the  Act  authorizes  an 
additional  appropriation  not  to  exceed  5 
percent  of  the  appropriation  made  under 
paragraph  (a)  of  that  section.  The 
appropriations  for  each  fiscal  year  have 
not  been  made  on  that  two-part  basis; 
rather,  for  each  fiscal  year  a  lump-sum 
appropriation  has  been  made  for  the 
adult  education  State-administered 
program.  The  current  policy  is  to  divide 
the  total  appropriation  into  105  parts,  of 
which  not  more  than  5  parts  are 
available  for  administrative  costs.  The 
Commissioner  notifies  each  State 
annually  of  its  maximum  amount 
allowable  for  administrative  costs. 

The  Office  of  Education  may 
reconsider  this  policy  in  the  future.  At 
this  time,  the  Commissioner  sees  no 
benefits  to  be  derived  by  requiring 
individual  State  justifications  for  the  use 
of  administrative  funds. 

The  regulations  provide  that  the  non- 
Federal  share  of  funds  available  under 
the  State  plan  may  also  be  used  to  pay 
administrative  costs. 

§  166a.41  Eligible  applicants  for  a 
subgrant. 

Comment  A  commenter  suggested 
that  eligible  applicants  for  subgrants 
should  include  local  public  educational 
agencies  and  public  or  private  nonprofit 
agencies,  organizations,  and  institutions. 
Ilie  commenter  maintained  that  this 
addition  would  more  accurately 
communicate  the  actual  Congresmonal 
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intent  for  the  public  system  to  bear 
primary  responsibility. 

Response.  No  change  is  made.  Both 
EDGAR  and  section  303(f)  of  the  Act 
dehne  a  local  educational  agency  as  one 
that  is  governed  by  a  public  board  of 
education.  No  further  language  is 
required  to  clarify  this  term. 

Comment.  To  ensure  special 
consideration,  a  number  of  commenters 
suggested  that  certain  agencies, 
organizations,  and  institutions  be 
specified  in  the  regulations  as  eligible 
deliverers  of  adult  education  services. 
The  suggested  delivers  include  women’s 
organizations,  fraternal  and  sororal 
organizations,  churches,  labor  unions, 
business  and  industry,  libraries.  State 
agencies  for  substance  abuse  and 
corrections,  and  agencies  to  serve  the 
elderly. 

Response.  No  change  is  made.  Section 
304(a)  of  the  Act  specifies  that  local 
educational  agencies  and  public  or 
private  nonprofit  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  to  a  State  educational 
agency  for  financial  assistance  to 
conduct  an  adult  education  program. 
This  language  provides  sufficient 
guidance  to  the  State  on  the  question  of 
eligible  applicants. 

Comment.  Because  facilities  and 
cultural  environments  may  provide 
security  to  the  learner,  one  commenter 
"  favors  the  use  of  community-based 
organizations  for  adult  education 
programs  for  minority  populations. 
Another  commenter  suggested  that 
community-based  organizations 
experienced  in  conducting  adult  basic 
education  programs  apply  directly  to  the 
Office  of  Education  for  funding  rather 
than  applying  to  the  State  educational 
agency. 

Response.  No  change  is  made.  Section 
304(a)  of  the  Act  establishes  the  State- 
administered  program  for  adult 
education.  Funds  are  allocated  to  the 
States  on  a  formula  basis  and  the  States 
fund  local. programs  based  on  need  and 
resources  available.  The  Commissioner 
does  not  have  the  discretion  under  the 
authority  to  fund  directly  any 
applications  from  community-based 
organizations. 

To  the  extent  that  community-based 
organizations  qualify  as  nonprofit 
agencies,  organizations,  and  institutions, 
they  are  eligible  applicants  for  subgrants 
from  State  educational  agencies.  The 
legislative  history  clearly  indicates  that 
non-school-based  programs  are  sought 
in  an  attempt  to  attract  greater 
participation  fit)m  many  segments  of  the 
adult  population.  Participation  by 
underserved  segments,  including 
minorities,  should  be  increased  through 
the  legislative  requirement  for  an 


expansion  of  the  delivery  system. 
Through  the  expanded  delivery  system, 
efforts  will  be  strengthened  to  meet  the 
educational  needs  of  those  adults  who 
are  least  educated  and  most  in  need  of 
educational  assistance. 

Comment.  Several  commenters 
expressed  concern  about  the  fairness  of 
various  aspects  of  a  competitive 
application  between  local  educational 
agencies  and  public  and  private 
nonprofit  agencies,  organizations,  and 
institutions.  One  commenter  wanted  to 
require  a  minimum  of  120  days  lead  time 
from  the  date  a  State  announces  the 
availability  of  funds  to  the  closing  date. 
Another  recommended  that  a  State  be 
required  to  notify  any  interested  party, 
so  requesting  in  writing,  of  the 
availability  of  funds  on  the  same  basis 
as  they  regularly  notify  local 
educational  agencies. 

Response.  No  change  is  made.  The 
Commissioner  desires  a  competitive 
application  process  that  results  in 
funding  the  best  possible  combination  of 
educational  deliverers  for  reaching  the 
adult  populations  most  in  need  in  the 
most  efficient  and  economical  manner. 
Activities,  such  as  those  suggested  by 
the  commenter,  that  may  result  in  a 
State’s  improving  the  process  of 
notifying  all  eligible  applicants  of  the 
availability  of  funds  is  encouraged.  The 
Commissioner  feels,  however,  that  a 
State  should  have  the  flexibility  to 
design  and  implement  a  public  notice 
system  that  best  meets  its  needs, 
liierefore,  it  would  be  improper  to 
regulate  on  this  matter  beyond  what  is 
already  required  in  §  166a.41(d). 

Comment.  A  commenter  suggested 
that  no  percentage  limitation  on  the 
amount  of  funds  available  to  nonprofit 
agencies,  organizations,  and  institutions 
be  imposed  by  a  State. 

Response.  No  change  is  made.  Neither 
the  legislation  nor  the  regulations  permit 
a  percentage  limitation  of  funds  for 
either  local  educational  agencies  or  for 
public  and  private  nonprofit  agencies, 
organizations,  and  institutions. 

Comment.  A  commenter  questioned 
the  proposed  requirement  that  “advice 
and  guidance’’  be  sought  from  the 
applicable  local  educational  agency. 
Some  commenters  expressed  concern 
that  the  gap  is  so  great  between  local 
educational  agencies  and  nonprofit 
agencies  in  the  understanding  of  the 
needs  of  the  least  educated,  and  in  the 
confidence  level  in  each  other’s 
performance  capabilities,  that 
consultation  will  not  work.  Other 
commenters  feel  that  consultation  will 
work  only  if  the  regulations  prescribe 
the  mode  and  frequency  of  the 
consultation  that  must  take  place.  One 
commenter  specifically  suggested  that 


consultation  should  not  take  place  until 
after  the  grant  awards  are  made  by  a 
State.  Still  others  were  concerned  that  a 
local  educational  agency  could 
jeopardize  a  nonprofit  agency’s 
application  through  non-action  on  the 
request  for  consultation. 

Response.  Section  304  of  the 
legislation  clearly  requires  consultation 
prior  to  funding  a  nonprofit  agency’s 
proposal  by  a  State.  The  Commissioner 
wishes  to  provide  a  State  the  flexibility 
to  engage  in  the  type  of  meaningful 
consultation  determined  most  effective. 
It  would  not  be  appropriate  for  these 
regulations  to  go  beyond  the  scope  of 
the  legislation  by  prescribing  a  specific 
mode  or  frequency  of  consultation.  The 
purpose  of  consultation  is  to  reduce 
duplication  of  effort  and  provide  for  the 
best  possible  delivery  of  services  to  the 
adult  populations  most  in  need. 
Consultation  will  enable  different  points 
of  view  and  understanding,  such  as 
those  expressed  by  these  commenters, 
to  be  considered  in  an  organized  way. 
The  initiative  for  seeking  consultation  is 
the  responsibility  of  the  public  or  private 
nonprofit  agency.  The  local  educational 
agency  does  not  have  the  authority  to 
certify,  approve,  or  veto  a  proposal  from 
a  nonprofit  agency.  Nor  can  the  local 
educational  agency  jeopardize  the 
nonprofit  agency’s  application  through 
inaction  on  the  request  for  consultation. 
If  a  local  educational  agency  delays  in 
commenting  on  a  nonprofit  agency’s 
proposal,  a  State  may  still  consider  the 
proposal  for  funding  if  there  is  written 
evidence  that  consultation  was 
requested  in  a  timely  manner.  The 
Commissioner,  upon  further 
consideration,  has  amended  §  166a.41(b) 
to  delete  the  reference  to  “guidance.”  No 
other  change  is  made  in  the  regulations. 

Comment.  One  commenter  suggested 
that  the  regulations  provide  for  a  more 
equitable  distribution  of  adult  education 
funds  to  programs  serving  women  and 
minorities. 

Response.  No  change  is  made.  Eligible 
applicants  under  this  legislation  (local 
educational  agencies  and  public  or 
private  nonprofit  agencies, 
organizations  and  institutions)  expend 
funds  awarded  by  the  State  on  the  basis 
of  local  applications.  'These  applications 
address  the  needs  of  the  least  educated 
and  most  in  need.  Accordingly,  the 
primary  factor  for  eligibility  in  adult 
education  programs  is  not  the  segment 
of  the  population  to  which  an  individual 
belongs,  but  the  individual’s  level  of 
mastery  of  basic  educational  skills 
necessary  to  function  effectively  in 
society.  Women  and  minorities  are 
eligible  for  services  in  adult  education 
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programs  to  the  same  extent  as  any 
other  population  group. 

§  166a. 51  State  review  of  applications. 

Comment.  Several  commenters 
expressed  concern  about  the  capability 
of  private  nonprofit  agencies  to  deliver 
quality  educational  services,  provide 
adequate  fiscal  accounting,  avoid 
duplicate  purchasing  of  hardware  and 
software  ^at  already  exist  in  the  local 
educational  agency,  and  demonstrate 
that  the  least  educated  and  most  in  need 
will  be  served  effectively.  Others 
recommended  that  the  State  educational 
agency  give  first  consideration  to 
funding  those  nonprofit  agencies  that 
have  years  of  proven  experience  with  a 
good  track  record  in  serving  special 
populations.  Others  desired  preferential 
consideration  for  postsecondary 
institutions  over  private  enterprises. 
Some  commenters  felt  that  non- 
educational  subgrantees  will  be 
inadequately  monitored  by  State  and 
Federal  agencies. 

Response.  No  change  is  made.  All  of 
these  comments  focus  on  the  State 
educational  agency’s  responsibility  to 
determine  which  applicants  will 
comprise  the  statewide  delivery  system 
for  meeting  the  needs  of  underserved 
populations.  The  State  educational 
agency  must  take  into  consideration 
each  applicant's  capability  to  avoid 
duplication  of  costs  and  overlapping  of 
programs,  as  well  as  to  provide  quality 
services,  fiscal  accountability,  and 
access  to  the  least  educated  and  most  in 
need  populations.  There  is  no 
requirement  in  the  Act  or  in  the  ^ 
regulations  that  gives  preferential 
consideration  to  private  organizations 
with  experience  or  to  postsecondary 
institutions  as  part  of  the  delivery 
system.  Neither  does  the  Act  guarantee 
any  specific  category  of  eligible 
recipients  for  funding.  The  State 
educational  agency  is  provided  the 
flexibility  to  consider  consortia  made  up 
of  private  and  public  nonprofit  agencies 
and  the  local  educational  agency. 

Furthermore,  all  applications  to  the 
State  are  judged  on  the  basis  of  the 
criteria  set  forth  in  the  plan.  The  process 
of  State  educational  agency  review  and 
funding  on  the  basis  of  the  criteria  does 
not  preclude  an  applicant  fi-om 
appealing  the  decision  to  the  State. 

Comment.  One  commenter  suggested 
that  the  number  of  persons  needing 
educational  assistance  is  the  most 
accurate  criterion  to  apply  in  justifying 
funds  for  a  program.  This  commenter 
expressed  the  view  that  having  to 
respond  to  extensive  criteria  could 
require  lengthy  applications  that  might 
be  beyond  the  available'  resources  of 
some  local  agencies. 


Response.  No  change  is  made.  The 
Commissioner  believes  it  is 
inappropriate  to  regulate  the  content  of 
local  applications;  and,  therefore,  a 
State  may  use  the  data  and  criteria  it 
determines  best  for  making  funding 
decisions.  However,  the  factors  listed  in 
§  166a.51(b)  are  what  the  Commissioner 
considers  essential  for  developing 
criteria  for  the  review  of  local 
applications  that  would  implement  the 
purpose  of  the  legislation.  The 
Commissioner  believes  the  potential  for 
improved  programs  outweighs  any 
disadvantages  that  may  occur  from 
increased  application  requirements. 

§  166a.61  Matching  requirements. 

Comment.  One  commenter  views  the 
provision  for  computation  of  the  non- 
Federal  share  of  expenditures  on  a 
statewide  basis  as  reassuring  to  less 
affluent  deliverers  of  adult  education 
services.  The  provision  is  also 
considered  a  factor  in  encouraging 
additional  contributions  from  State 
resources.  Another  fcommenter  requests 
that  the  regulations  specifically  state 
that  in-kind  contributions  qualify 
toward  meeting  the  matching 
requirement. 

Response.  No  change  is  made.  The 
Commissioner  agrees  with  the  content  of 
the  comments.  The  Department  of 
Health,  Education,  and  Welfare  General 
Administration  Regulations  in  45  CFR 
Part  74  are  applicable  to  the  adult 
education  programs.  Under  §  74.52(b)  of 
that  Part,  the  value  of  third-party  in-kind 
contributions  may  be  used  in  satisfying 
the  matching  requirement. 

§§  166a.62-166a.65  Maintenance  of 
effort. 

Comment.  One  commenter  stated  that 
a  particular  State  was  currently 
contributing  as  much  as  60  percent  of 
the  total  adult  education  expenditures  in 
the  State,  substantially  more  than  the  10 
percent  matching  requirement.  This 
commenter  expressed  concern  that 
future  legislation,  such  as  Proposition  13, 
might  prohibit  a  State  appropriation  of 
adult  education  funds  equal  to  those  of 
previous  years.  It  was  suggested  that  a 
new  subsection  (c)  be  added  to 
§  166a.62  to  read:  "Notwithstanding 
§  166a.82  (a)  and  (b)  above,  a  State  shall 
be  eligible  for  Federal  adult  education 
funds  provided  the  State  expends  for 
adult  education  from  non-Federal 
sources  a  sum  equal  to  10  percent  of  the 
cost  of  carrying  out  the  State  adult 
education  programs  in  the  preceding  and 
in  the  second  preceding  fiscal  years." 

Response.  Although  the  suggested 
language  would  conform  to  the  matching 
requirement  in  section  307(a)  of  the  Act, 
it  would  clearly  violate  the  maintenance 


of  effort  requirement  in  section  307(b). 
Once  a  State  generates  a  specific 
amount  for  adult  education,  it  cannot 
decrease  that  amount  without  receiving 
a  waiver  from  the  Commissioner.  The 
Notice  of  Proposed  Rulemaking  cited  as 
an  example  of  exceptional  and 
unforeseen  circumstances  "a  sudden 
and  substantial  diversion  of  available 
revenue  to  other  purposes  outside  the 
control  of  the  State  or  local  educational 
agency.”  For  clarification  purposes,  this 
provision  in  §  166a.64(b)(2)  has  been 
changed  to  read  “  *  *  *  outside  the 
control  of  the  local  educational  agency 
or  the  State.”  A  reduction  in  State- 
appropriated  adult  education  funds, 
such  as  in  a  Proposition  13  initiative, 
would  not  qualify  for  a  waiv^  since  it 
does  not  appear  to  be  an  exceptional 
and  unforeseen  circumstance. 

Comment.  One  commenter  stated  that 
the  language  of  this  section  is  punitive 
and  outside  Congressional  intent.  This 
commenter  also  opposed  the  reduction 
of  the  Federal  grant  in  the  succeeding 
year  if  the  State  was  able  to  meet  its 
matching  requirements  for  that  year. 

Response.  No  change  is  made.  The 
language  of  §  166a.65  is  based  on 
statutory  authority.  Section  43lA(b)  of 
the  General  Education  Provisions  Act 
specifically  directs  the  Commissioner  to 
reduce  the  amount  of  the  Federal 
payment  to  the  State  for  the  current 
fiscal  year  in  the  exact  proportion  to 
which  the  amount  expended  (either  on 
an  average  per  pupil  or  aggregate  basis) 
was  less  than  the  amount  required  by 
section  307(b)  of  the  Adult  Education 
Act.  Since  failure  to  maintain  effort  can 
only  be  determined  on  an  after-the-fact 
basis,  it  would  not  be  possible  to  reduce 
the  Federal  grant  in  the  year  in  which 
the  failure  to  maintain  effort  occurred. 
Although  this  commenter  referred  to 
waiver  of  the  "matching”  requirement, 
we  have  interpreted  this  to  mean  waiver 
of  the  maintenance  of  effort  requirement 
since  the  law  does  not  contain  any 
provision  for  waiver  of  the  matching 
requirement. 

Comment.  Several  respondents 
recommended  that  the  regulation 
governing  maintenance  of  effort  be 
made  more  lenient  by — 

(1)  Removing  the  "one  year  only” 
provision  of  §  166a.53; 

(2)  Not  requiring  a  pro  rata  reduction 
in  the  current  year’s  allotment  for  failure 
to  maintain  effort;  and/or 

(3)  Allowing  some  leeway  for 
reduction  of  State  and  local  effort.  For 
example,  an  allowable  percentage 
reduction  could  be  established  that 
could  be  applied  prior  to  requiring  any 
pro  rata  adjustment  of  the  Federal 
payment  for  the  current  year. 
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Response.  No  change  is  made.  Since 
both  items  (1)  and  (2)  above  are 
contained  in  the  waiver  authority  of 
section  43lA(b)  of  GEPA,  the  regulations 
must  be  consistent  with  these 
requirements.  Although  there  is 
precedent  in  other  program  authorities 
for  a  percentage  reduction  in  State  and 
local  maintenance  of  effort 
expenditures,  the  language  of  the 
existing  legislation  governing  waivers 
for  the  adult  education  program  does  not 
fjbi  mit  such  a  reduction. 

§  166a.66(c)  Funds  for  section  310 
projects. 

Comment  Commenters  made 
suggestions  ranging  from  repealing  the 
authority  for  special  experimental 
demonstration  projects  and  teacher 
training  projects  to  allowing  flexibility 
by  a  State  educational  agency  in 
determining  amounts  in  excess  of  the  10 
percent  of  a  State’s  allotment  as 
required  by  the  legislation.  Other 
commenters  supported  a  flexible 
percentage  provided  that  it  is  justified. 

Response.  No  change  is  made.  Section 
310  of  the  Act  requires  each  State  to 
expend  at  least  10  percent  of  its 
allotment  for  special  experimental 
demonstration  projects  and  teacher 
training  projects.  This  is  the  same 
minimum  percentage  contained  in  the 
former  section  309  of  the  Act.  The 
Commissioner  believes  a  State  is  in  the 
best  position  to  determine  its  needs  for 
section  310  projects  and  that  no 
programmatic  benefit  would  accrue  as  a 
result  of  establishing  a  justification 
requirement  or  an  upper  limit. 
Inflationary  pressures  appear  to  have 
forced  State  educational  agencies  to 
allocate  as  much  as  possible  of  their 
allotments  for  program  operations. 

§  166a.  72  Criteria  and  priorities  for 
section  310  projects. 

Comment  A  commenter  suggested 
that,  in  establishing  statewide  criteria 
and  priorities  for  section  310  projects,  a 
State  educational  agency  should  be 
required  to  give  consideration  to  the 
degree  to  which  an  applicant  can 
demonstrate  that  it  has  experience, 
qualifications,  and  a  successful  record  in 
providing  services. 

Response.  No  change  is  made.  The 
Commissioner  believes  that  a  State 
educational  agency  should  be  given 
flexibility  in  establishing  its  own 
statewide  criteria  and  priorities. 

However,  a  State  must  follow  the 
requirements  in  Subparts  D  and  E  of 
100b  of  EDGAR  in  administering  these 
funds.  Those  regulations  address  the 
general  administration  principles  that 
consider  the  concerns  expressed  by  the 
commenter. 


Comment  Several  commenters  cited 
the  need  to  upgrade  the  quality  of  ESL 
teachers.  One  coiiunenter  suggested  that 
requiring  that  adult  education  teachers 
be  certiffed  would  help  to  improve  the 
quality  of  ESL  teachers. 

Response.  No  change  is  made. 

Teacher  training  is  a  State  responsibility 
and  is  an  allowable  expenditure  under 
the  regulations  as  written. 

%166b.lll  Compliance  with  section  426 
of  GEPA. 

Comment  A  commenter  is  concerned 
that  the  regulations  governing  grants 
under  section  309  do  not  comply  with 
section  426  of  the  General  Education 
Fh'ovisions  Act,  as  amended.  More 
speciHcally,  the  commenter  suggests 
that  the  selection  criteria  in  §  166b.l31 
be  amended  to  include  additional  points 
to  those  applicants  who  plan  to  work 
with  publishers  on  the  development  of 
curricula  and  instructional  materials. 

Response.  Section  426  of  GEPA  places 
responsibility  on  the  Commissioner  to 
encourage  applicants  for  grants  that 
propose  to  develop  curricula  or 
instructional  materials  to  consult  with 
publishers,  personnel  of  State  and  local 
educational  agencies,  teachers, 
administrators,  community 
representatives,  and  other  individuals 
experienced  in  dissemination. 

The  Commissioner  does  not  view  this 
provision  as  one  for  which  points  could 
be  earned,  but  rather  an  area  in  which 
the  Commissioner  will  encourage 
adherence  by  the  applicant.  The 
requirement  for  compliance  with  section 
426  of  GEPA  is  now  contained  in 
§  166b.lll  of  these  regulations. 

%166c.202  Applicant  eligibility. 

Comment.  Several  commenters 
questioned  the  differentiation  between 
agencies  eligible  to  apply  for  grants 
under  the  adult  immigrant  authority  of 
section  318  and  the  adult  Indochina 
refugee  authority  of  section  317.  The 
majority  of  these  commenters  stated 
that  funding  for  the  Indochina  refugee 
program  should  not  be  limited  to  State 
and  local  educational  agencies,  but 
instead  that  this  funding  should  also  be 
available  for  private  nonprofit  agencies, 
organizations,  and  institutions  that  have 
historically  provided  substantial 
educational  services  for  Indochina 
refugees. 

Response.  No  change  is  made.  The 
legislation  is  specific  regarding  who  may 
apply  for  trants  and  contracts  under 
these  authorities.  Section  318  of  the  Act 
mandates  that  not  less  than  50  percent 
of  the  funds  appropriated  for  the  adult 
immigrant  program  be  used  to  enter  into 
contracts  with  private  nonprofit 
agencies,  organizations,  and  institutions. 


However,  the  Indochina  refugee 
authority  in  section  317  limits  grants  to 
State  and  local  educational  agencies, 
with  no  provision  for  the  Commissioner 
to  enter  into  direct  contracts  for  the 
operation  of  programs.  The  evaluation 
criteria  of  §  166c.232(i),  in  recognition  of 
the  extreme  importance  of  participation 
by  organizations  that  are  familiar  and 
sensitive  to  the  needs  of  the  refugees, 
allow  up  to  20  points  for  applications 
that  clearly  describe  cooperative 
arrangements  with  other  agencies, 
which  would  include  agencies  that  have 
in  the  past  demonstrated  experience 
and/or  expertise  in  working  with  adult 
immigrants. 

Comment  One  commenter  expressed 
the  view  that  both  of  these  programs 
should  be  funded  directly  to  the  States, 
based  upon  adult  immigrant  and 
Indochina  refugee  populations,  and  that 
the  States,  in  turn,  would  fund  local 
programs. 

Response.  No  change  is  made.  Since 
both  sections  318  and  317  specifically 
describe  discretionary  programs  by  the 
Commissioner,  it  would  be 
inappropriate  to  distribute  funds  to 
States  on  a  formula  basis. 

Comment  One  commenter 
misinterpreted  the  50  percent  minimum 
for  contracts  to  immigrant  programs  to 
refer  to  State  grant  funds.  This 
commenter  expressed  the  view  that 
local  educational  agencies  have  made 
an  equally  valuable  contribution  to 
providing  educational  services  for 
immigrants.  Another  commenter  stated 
that  where  schools  can  do  the  job 
effectively  they  should  be  funded  even  if 
this  should  result  in  greater  than  50 
percent  of  the  total  section  318  awards. 

Response.  No  change  is  made.  Under 
the  provisions  of  section  318(e]  of  the 
Act,  the  Commissioner  must  use  not  less 
than  50  percent  of  the  funds 
appropriated  for  the  Adult  Education 
Program  for  Adult  Immigrants  to  enter 
into  contracts  with  private  nonprofit 
agencies,  organizations,  and  institutions. 
This  requirement  does  not  apply  to  State 
grant  funds  made  available  under 
section  305(a).  The  distribution  of  State 
grant  funds,  as  well  as  the  criteria  for 
evaluating  applications  for  these  funds, 
is  left  to  the  discretion  of  the  States. 

Comment  One  commenter  suggested 
that  minority  and  women’s 
organizations  be  specifically  listed  as 
eligible  applicants  for  adult  immigrant 
and  Indochina  refugee  funds. 

Response.  No  change  is  made. 

Minority  and  women’s  organizations 
could  qualify  under  the  "private 
nonprofit  agencies,  organizations,  or 
intitutions”  provision  of  §  166c.202(a)(4), 
governing  eligible  applicants  under  the 
immigrant  authority.  As  stipulated  in 
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section  317  of  the  Act,  only  State  and 
local  educational  agencies  are  eligible  to 
apply  for  grant  funds  to  operate  adult 
education  programs  for  adult  Indochina 
refugees. 

%166c.202  Distribution  of  grants. 

Comment.  One  commenter  expressed 
concern  that  with  the  quota  lifted,  more 
and  more  refugees  will  tend  to  migrate 
to  already  overpopulated  areas,  such  as 
California.  This  commenter  stated  that 
State  and  local  tax  dollars  have  already 
been  stretched  to  the  limit  to  provide 
services  for  these  special  populations 
and  that  a  greater  percentage  of  Federal 
funds  should -go  to  those  areas. 

Response.  No  change  is  made.  Since 
the  Act  specifically  refers  to  a 
competitive  application  process  for  the 
distribution  of  funds  under  the  adult 
immigrant  and  Indochina  refugee 
programs,  it  is  not  possible  to  award 
grants  on  a  quota  or  fomula  basis.  Need 
for  the  project  is,  however,  taken  into 
consideration  as  a  proposal  evaluation 
criterion  in  §  166c.232(g)  of  these 
regulations. 

Comment.  Several  commenters 
referred  to  the  need  for  English  as  a 
second  language  and  basic  skills 
programs  for  adult  dependents  of 
military  personnel.  They  pointed  out 
that  the  Department  of  Defense  has  a 
fully  funded  education  program  for 
active  duty  and  military  personnel,  but 
no  provision  for  their  adult  dependents. 

Response.  No  change  is  made.  Adult 
dependents  of  military  personnel  would 
be  eligible  to  participate  in  projects 
funded  under  the  State  grant  program. 

To  the  extent  that  these  dependents  also 
qualify  as  immigrants  or  Indochina 
refugees,  they  would  also  be  eligible  to 
participate  in  projects  funded  imder 
section  317  or  318  of  the  Act. 

%166c.212  Program  purposes. 

Comment.  One  commenter  asked 
about  the  types  of  services  to  be 
provided  adult  immigrants  and 
Indochina  refugees. 

Response.  The  proposed  rule  did  not 
list  the  types  of  activities  that  are 
eligible  for  funding  under  these  two 
programs,  but  instead  cited  sections 
317(a)  and  318(a)  of  the  Act.  These 
activities  are  now  reflected,  with 
examples,  in  §  166c.212  of  the  final 
regulations. 

Comment.  One  commenter  stated  that 
educational  agencies  cannot  and  should 
not  provide  social  support  and  that, 
conversely,  other  agencies  that  do 
provide  such  support  should  use 
educational  agencies  to  teach  their 
clients. 

Response.  Support  services  authorized 
under  these  regulations  are  limited  in 


§  166c.212(c)  to  educational  support 
services  such  as  tutoring  (in  the  case  of 
geographically  isolated  immigrants  or 
Indochina  refugees)  and  guidance  and 
counseling  with  regard  to  educational, 
career,  and  employment  opportunities 
such  as  job  placement  and  job  follow-up 
services.  As  indicated  above,  these 
examples  are  included  in  the  final 
regulations. 

Comment.  One  commenter 
recommended  that  a  portion  of  the  funds 
authorized  under  section  318  and  317  be 
used  for  a  national  clearinghouse  for 
these  programs.  This  clearinghouse 
would  establish  a  mechanism  whereby 
technical  assistance  in  both  materials 
and  training  would  be  available,  on  a 
national  basis,  concerning  languages 
and  cultures  of  all  refugee  and 
immigrant  groups. 

Response.  No  change  is  made.  The 
statute  does  not  include  as  an  eligible 
activity  the  establishment  of  a  national 
clearinghouse  for  the  adult  immigrant 
and  Indochina  refugee  programs.  This 
could,  however,  be  included  as  part  of 
the  dissemination  activities  of  section 
309  of  the  Act. 

§  §  166C.212  and  166c.232(f)  English  as  a 
second  language /bilingual  instruction. 

Comment.  Commenters  expressed 
varying  views  on  the  language  in  which 
instruction  and  counseling  should  be 
offered  in  programs  for  adult  immigrants 
and  Indochina  refugees.  Some 
commenters  supported  English  as  a 
second  language,  while  others  gave 
strong  justification  for  bilingual 
instruction. 

Response.  A  change  is  made.  The 
authorizing  legislation  provides 
programs  of  instruction  for  the  purpose 
of  enabling  immigrants  and  Indochina 
refugees  to  become  productive  members 
of  American  society  and  emphasizes  the 
development  of  literacy  and  language 
skills  in  the  English  language.  Bilingual 
instruction  is  not  explicitly  required  in 
the  legislation  and  is  therefore  not 
required  in  the  regulations.  The 
Commissioner  agrees,  however,  that 
bilingual  staff  capability  may  be  needed 
to  assist  adult  immigrants  and  Indochina 
refugees  in  learning  English  or  in 
acquiring  skills  that  will  make  them 
more  employable.  For  this  reason  a  new 
criterion,  “Addressing  language  and 
cross-cultural  needs,”  has  been  added  in 
§  166c.232(f)  (1)  and  (2)  to  give  points  for 
the  application’s  emphasis  on  the 
development  of  oral  and  aural  English 
language  proficiency. 


§  166c.213(b)(l)  Eligible  participants 
under  the  program  for  adult  Indochina 
refugees. 

Comment.  One  commenter  pointed  out 
that  the  proposed  regulations 
specifically  limited  eligibility  in 
programs  funded  imder  section  317  to 
Indochina  refugees  who  possess  an  INS 
Form  1-94.  This  requirement,  he  stated, 
eliminates  those  adult  Indochina 
refugees  who  ha  ve  become  permanent 
resident  aliens  and,  therefore,  possess 
either  an  INS  Form  1-151  or  1-551. 

Response.  A  change  is  made.  Section 
166c.213(b)(l)  of  the  Bnal  regulations  has 
been  amended  to  include  as  eligible 
participants  Indochina  adults  who:  have 
parole,  voluntary  departure,  or 
conditional  entry  status,  as  indicated  by 
INS  Form  1-94;  were  admitted  to  the 
United  States  with  permanent  resident 
status  on  or  after  April  8, 1975,  as 
indicated  by  INS  Form  1-151  or  1-551;  or 
have  permanent  resident  status  as  a 
result  of  adjustment  status  under  Pub.  L. 
95-145,  as  indicated  by  INS  Form  1-151 
or  1-551. 

§  166C.222  State  review  of  applications. 

Comment.  Two  commenters 
expressed  the  view  that  the  procedures 
for  the  State  review  of  applications  for 
the  adult  immigrant  and  Indochina 
refugee  programs  are  to  cumbersome 
and  that  these  procedures  should  be 
streamlined  to  encourage  more  private 
organizations  to  operate  these  programs. 

Response.  A  change  is  made.  The 
requirements  for  the  State  review  of 
applications  for  these  programs  are 
contained  in  the  authorizing  legislation. 

§  166c.232(b)  and  166c.241(h) 
Instructional  personnel. 

Comment.  Several  commenters 
referred  to  the  need  for  pre-service  and 
in-service  training  for  instructional 
personnel.  Many  ESL  teachers,  they 
stated,  are  volunteers  or  retired  teachers 
who  want  to  help  but  who  may  not  have 
the  training  and  experience  necessary  to 
serve  these  special  populations  most  • 
effectively. 

Response.  A  change  is  made.  Under 
the  proposed  rule,  expenditures  for  pre¬ 
service  and  in-service  training  were 
limited  to  one  percent  of  the  grant 
award,  unless  otherwise  justified  in  the 
application.  The  final  regulations,  in 
§  166c.241(h),  increase  this  limitation  to 
5  percent  of  the  grant  award. 

Comment.  In  a  closely  related  issue, 
one  commenter  recommended  that 
teacher  certification  be  required  for  all 
instructional  personnel  in  both  the  adult 
immigrant  and  the  adult  Indochina 
refugee  programs. 
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Response.  No  change  is  made.  Since 
teacher  certihcation  requirements  vary 
from  State  to  State,  it  would  be 
inappropriate  for  the  Commissioner  to 
regulate  on  the  issue.  However,  the 
quality  of  key  staff  members,  both 
administrative  and  instructional,  will  be 
taken  into  consideration  under  the 
application  evaluation  criterion 
contained  in  §  166c.232(b)  of  these 
regulations. 

§  §  166c.241(d)  and  166a.  13(f)(2)  Day 
care. 

Comment.  A  few  commenters  pointed 
out  that  the  proposed  regulations 
referred  both  to  “child  care”  and  “day 
care.”  One  commenter  recommended 
that  the  provision  for  day  care  be 
expanded  to  include  care  for  any 
persons  residing  with  participants  who 
are  in  need  of  supervisory  care.  Another 
commenter  asked  about  the  hours  of 
operation  of  day  care  centers. 

Response.  A  change  is  made.  In  order 
to  conform  with  the  Federal  Interagency 
Day  Care  Regulations  in  45  CFR  Part  71, 
all  references  to  child  care  in  the 
proposed  regulations  have  been  changed 
to  read  “day  care.”  Under  the  authority 
of  45  CFR  71.1,  day  care  services 
provide  for  the  direct  care  and 
protection  of  infants,  preschool,  and 
school  age  children  outside  of  their  own 
homes  during  a  portion  of  a  24-hour  day. 

General  Comments 

Comment.  A  commenter  suggested 
that  the  citation  of  legal  authority  also 
notes  the  applicable  section  or 
subsection  of  the  Act  to  which  it  refers. 
This  citation  appears  in  parentheses  on 
the  line  following  each  substantive 
provision  in  the  regulations. 

Response.  Although  the  inclusion  of 
reference  sections  to  the  legislation  is 
not  a  requirement  in  drafting  Federal 
regulations,  the  Commissioner  agrees 
with  the  commenter.  Accordingly,  the 
addition  has  been  made  in  citations  to 
legal  authority. 

Comment.  A  commenter  suggested 
postponing  the  implementation  of 
changes  in  the  administration  of  the 
program  until  fiscal  year  1981  in  order 
that  the  operation  of  established, 
successful  projects  not  be  disrupted. 

Response.  No  change  is  made.  The 
legislation  became  effective  on 
November  1, 1978.  Congress  requires 
that  laws  and  regulations  be  put  into 
force  within  prescribed  periods  of  time 
after  enactment  and  final  approval.  It  is 
not  possible  to  delay  the  implementation 
until  fiscal  year  1981  as  suggested  by  the 
commenter.  However,  the  Commissioner 
has  periodically  since  enactment 
provided  States  with  advice  and 
guidance  on  implementing  the  new 


procedures  in  the  legislation.  Therefore, 
there  should  be  no  disruption  of 
established,  successful  projects  that 
serve  the  needs  of  the  least  educated 
and  most  in  need. 

Section  311(a)  Special  Projects  for  the 
Elderly. 

Comment.  A  commenter  suggested 
that  limiting  special  projects  to  the 
elderly  who  are  culturally  segregated  is 
a  disservice  to  the  elderly  and 
needlessly  limits  the  potential  of  these 
programs.  Elderly  persons  are  very 
tolerant  of  cultural  interchange, 
especially  among  their  peers.  Many 
elderly  persons  do  not  have  the  skills  to 
deal  successfully  with  the  practical 
problems  of  daily  living  caused  by  rapid 
changes  and  increased  complexity  of 
life.  Therefore,  it  would  be  more 
practical  to  allow  these  special  projects 
to  teach  the  elderly  daily  living  skills 
and  how  to  deal  with  governmental 
agencies,  in  addition  to  teaching  English 
to  those  whose  ability  to  read  and  write 
the  English  language  is  limited. 

Response.  No  change  is  made.  Funds 
have  not  been  made  available  by 
Congress  to  date  for  Special  Projects  for 
the  Sderly.  However,  the  elderly  are 
eligible  for  the  types  of  programs 
suggested  by  the  commenter  under 
section  304  of  the  legislation. 

Comment.  With  the  increased 
emphasis  in  our  society  on  providing 
educational  opportunities  for  all 
individuals,  one  commenter  suggested 
that  a  college  preparatory  remedial 
program  is  an  area  that  deserves 
consideration  for  future  support. 

Response.  The  Act  does  seek  to 
enable  adults  who  so  desire  to  continue 
their  education  to  at  least  the  level  of 
completion  of  secondary  school.  Support 
for  a  more  specific  college  preparatory 
remedial  program  would  require 
amended  or  new  legislation.  Legislative 
proposals  are  outside  the  scope  of  the 
regulation  process.  Therefore,  it  is 
inappropriate  to  respond  in  these 
regulations. 

Comment.  Commenters  voiced 
concern  that  the  adult  education 
reporting  system  does  not  adequately 
reflect  the  accomplishments  of  the  adult 
education  program.  A  commenter  spoke 
specifically  on  behalf  of 
accomplishments  by  local  educational 
agencies. 

Response.  No  change  is  made.  The 
Commissioner  agrees  that  the  reporting 
system  for  adult  education  needs 
evaluation  and  revision.  The  statistical 
report  and  the  narrative  performance 
report  are  of  limited  value  in  portraying 
a  true  picture  of  the  program.  The  House 
of  Representatives  during  its 
deliberations  on  the  1978  amendments 


to  the  Act  voiced  a  similar  desire  for 
improvement  of  the  quality  of  data  on 
adult  education.  While  the  Office  of 
Education  is  responding  with  a 
concerted  effort  to  improve  the  reporting 
system,  this  is  not  an  appropriate  area 
for  inclusion  in  the  regulations. 

Comment.  One  reader  found  the  ^ 

>  Supplementary  Information  section  of 
the  preamble  to  the  NPRM  to  be  very 
useful  and  expressed  the  desire  to  see 
the  section  published  as  part  of  the  hnal 
regulations. 

Response.  The  supplementary 
information  published  on  June  28, 1979, 
in  the  Federal  Register,  Vol.  44,  No.  126, 
in  the  proposed  rules  will  not  be 
republished  with  the  final  regulations. 
However,  most  of  the  issues  addressed 
in  the  supplementary  information 
section  of  the  proposed  rules  are 
reflected  in  the  preamble  and  in  the 
responses  to  comments  from  the  public. 

Comment.  A  commenter  asked  what 
procedures  had  been  established  for 
Tiling  complaints  regarding 
noncompliance  to  these  regulations. 

Response.  No  change  is  made.  If  a 
subgrantee,  agency,  organization, 
institution,  or  individual  believes  that 
there  is  a  basis  for  noncompliance 
pertaining  to  programmatic  issues,  that 
entity  should  file  a  written,  signed 
complaint  with  the  State  in  accordance 
with  the  complaint  procedures  outlined 
in  45  CFR  lOOb.780  through  lOOb.782  of 
EDGAR.  If  a  complaint  deals  with  an 
issue  or  situation  related  to  civil  rights, 
the  communication  should  be  sent  to  the 
appropriate  HEW  Regional  Office  to  the 
attention  of  the  Office  for  Civil  Rights. 

Appendix  A — National  priorities. 

Comment  Regarding  the  development 
of  national  priorities,  one  commenter 
recommended  that  national  priorities  be 
suggested  rather  than  mandated,  and 
that  agencies  such  as  State  educational 
agencies,  local  educational  agencies, 
and  the  National  Advisory  Council  on 
Adult  Education  be  involved  in  the 
development  of  these  priorities.  Another 
commenter  thought  State  priorities 
should  have  first  consideration  over 
national  priorities  in  meeting  the  special 
project  and  staff  development  needs  in 
the  States. 

Response.  All  the  points  raised  by 
these  comments  are  already  contained 
in  the  regulations.  Section  166a.72(a)(l) 
of  the  regulations  requires  that  a  State 
educational  agency  “establish  its  own 
statewide  criteria  and  priorities  for 
administering  special  projects  and 
teacher  training  projects.”  Appendix  A 
(Appendix  B  of  the  NPRM)  begins:  “For 
the  guidance  of  State  educational 
agencies  the  Commissioner  suggests  that 
the  following  national  priorities  merit  ' 
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special  consideration  *  *  *"  (emphasis 
added).  Section  166a.72(b)(2),  requiring 
each  State  to  indicate  how  its  priorities 
relate  to  published  national  priorities, 
assures  that  each  State  has  taken  the 
national  priorities  into  consideration.  In 
the  event  a  State  indicates  its  priorities 
are  unique  and  do  not  relate  to 
published  national  priorities,  the  State  ' 
will  have  satisfied  the  requirements  of 
§  166a.72(b)(2). 

Comment  Several  commenters 
addressed  the  first  priority  under 
Appendix  A,  directed  to  expanding 
outreach.  These  commenters  supported 
the  priority  as  generally  stated,  while 
several  sought  modiflcations  to  the 
expanded  text.  One  commenter  urged 
adding  members  of  ethnic  and  racial 
minorities  to  those  included  in  the  list  of 
underserved,  while  another  suggested 
adding  teenage  mothers.  Another 
commenter  sought  special  attention  for 
teacher  training  for  those  working  with 
migrant  populations.  Still  another 
commenter  urged  adding  State  and  area 
agencies  on  aging  and  senior  centers  to 
those  organizations  mentioned  in  (l](a) 
of  Appendix  A. 

Response.  The  words  “migrants”  and 
“minorities”  have  been  added  to  the  list 
of  suggested  underserved  populations. 
The  phrase  “women  with  special  needs" 
has  been  substituted  for  the  list  of  more 
specific  female  populations  to  suggest 
that  all  women  who  are  least  educated 
and  most  in  need  be  addressed. 

The  Commissioner  believes  that 
specifying  the  types  of  agencies  by 
broad  categories,  such  as  “community 
organizations  and  other  non¬ 
governmental  agencies”  is  preferable  to 
listing  organizations  and  agencies 
concentrating  on  only  one  of  the 
underserved  populations,  such  as  aging. 
This  is  consistent  with  the  legislative 
requirement  to  increase  outreach  by 
expanding  services  through  a  wide 
range  of  organizations,  agencies,  and 
institutions  that  can  best  provide 
services  to  those  least  educated  and 
most  in  need.  Therefore,  no  change  is 
made  in  paragraph  (l](a)  of  Appendix  A. 

Comment  One  comment  was  received 
supporting  national  priority  (2), 
Identifying  ond preparing  for  new  and 
emerging  roles,  while  another 
commenter  found  the  priority  too 
general  and  lacking  in  clarity. 

Response.  The  Commissioner  has 
found  that  general  statements  of 
emerging  and  identified  need  best 
accommodate  the  multiplicity  of 
conditions  existing  among  the  57  States 
and  Territories.  Therefore,  no  change  is 
made  in  the  text  of  paragraphs  (a) 
through  (d)  of  priority  (2).  However,  a 
'  new  pararaph  (e),  relating  to  non- 


traditional  adult  education  techniques, 
has  been  added  to  priority  (2). 

Comment  A  wide  range  of  comments 
was  received  on  priority  (3)  of  Appendix 
A.  One  commenter,  who  was  highly 
supportive  of  the  priority,  suggested 
adding  support  services  to  paragraph 
(3)(b).  Another  commenter  called  for 
eliminating  paragraphs  (3](c)  and  (3)(d) 
on  the  basis  that  further  curriculum 
development  is  not  needed  and  that 
special  emphasis  should  be  given  to 
priority  (4).  Another  commenter  found 
paragraph  (3)(d]  unclear  and  called  for 
adding  ^e  development  of  non- 
traditional  techniques  for  assessment, 
and  training  of  staff  in  these  techniques. 
A  countervailing  comment  pointed  to 
effective  assessment  instruments 
already  developed  in  support  of  the 
Adult  Performance  Level  project  and 
called  for  encouraging  use  of  these 
instruments.  Finally,  another  commenter 
recommended  that  the  Adult 
Performance  Level  curricula  be 
suggested  as  a  means  to  teach  the  skills 
necessary  to  function  in  society.  This 
commenter  also  called  for  retraining 
teachers  in  using  the  curricula. 

Response.  Priority  (3)  has  been 
extensively  revised  to  accommodate 
these  suggestions.  Paragraphs  (3](c)  and 
(3)(d)  have  been  revised  to  avoid 
duplication,  while  re-emphasizing  the 
need  for  curricula  effectively  related  to 
the  least  educated  and  most  in  need.  A 
new  paragraph  (e)  has  been  added  to 
priority  (2)  to  further  emphasize  staff 
and  teacher  training  in  non-traditional 
adult  education  techniques.  In  addition, 
priority  (4)  has  been  amended  to 
emphasize  the  importance  of  assessing 
and  disseminating  existing 
developments  in  Adult  Performance 
Level  and  competency-based  adult 
education. 

The  flnal  comment — that  of  suggesting 
Adult  Performance  Level  curricula  as 
the  desirable  ones  to  teach  the  skills 
necessary  to  function  in  society — is  not 
adopted.  Published  national  priorities 
are  not  the  appropriate  mechanism  for 
suggesting  curricula.  The  National 
Diffusion  Network  is  a  system 
developed  for  disseminating  validated 
instructional  programs.  Two  Adult 
Performance  Level-Based  curricula 
projects  have  recently  been  validated 
and  are  being  disseminated  luider  this 
system.  Other  projects  are  encouraged 
to  utilize  this  national  dissemination 
mechanism. 

Comment  It  was  suggested  that 
“Women  with  Special  Needs”  be  added 
as  a  nfth  national  priority. 

Response.  A  change  is  made.  Because 
women  have  historically  been  the 
majority  population  served  by  the  Adult 
Education  I^ogram,  there  appears  to  be 


no  need  to  list  them  as  a  separate 
priority  deserving  special  attention 
beyond  the  priority  of  least  educated 
and  most  in  need.  However,  in  response 
to  this  comment  “Women  with  Special 
Needs”  has  been  incorporated  in 
priority  (1)  to  assure  that  the  needs  of  all 
women  who  are  least  educated  and 
most  in  need  will  be  considered. 
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